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BANK NOT ALLOWED COLLECT OVERDRAFT OUT 
COMMISSION MERCHANT’S DEPOSIT 


bank may apply general deposit, standing the name de- 
positor, the payment debt owing from the depositor the bank. 
Thus, depositor, being indebted his bank overdraft, makes 
deposit his credit, the bank entitled apply the deposit the sat- 
isfaction the overdraft and refuse pay checks subsequently 
drawn the depositor. This known the banker’s lien. 

But universally conceded that knowledge the part bank 
that deposits made the depositor his own name belong third 
person ‘‘absolutely precludes the bank from applying such funds 

Thus, executor, administrator trustee deposits money 
bank account, indicating his fiduciary character, the bank cannot 
hold the deposit against debt owing from the depositor personally. 
such ease the bank actually put upon notice that the deposit does 
not belong the depositor. 

the other hand, where deposit made the name the de- 
positor, and the bank has neither actual knowledge nor notice facts 
sufficient put upon inquiry that the money belongs some other 
person, the bank will permitted apply the deposit the depos- 
itor’s debt. 

the case deposit made broker commission merchant, 
delicate question can arise whether the bank has notice that other 
persons have interest the deposit. 

This question arose the case Steere Stockyards National Bank, 
recently decided the Commission Appeals Texas, 256 
Rep. 586. 

appeared that Herbert Graves, under the name Herbert Graves 
Commission Co., was engaged the live stock commission business the 
Fort Worth stockyards from some time 1915 down October 1918. 
the last mentioned date Graves failed. kept his account the 
defendant Stockyards National Bank Fort Worth. the time the 
failure, had outstanding checks covering the proceeds con- 
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signed and sold him aggregating some $92,000. that time his 
account the bank was the amount $5,478.58. 

The facts disclosed that Septmeber 30th, five days prior the 
failure, Graves’ overdraft amounted about $46,000. this day the 
president the bank called upon Graves discuss the matter with 
him, and Graves told the president that had sold cattle, which 
individually owned, the value about $65,000; that this amount 
would collected within two three days and would deposited 
against the overdraft, and that against this sum had issue not more 
than $8,000 checks. The overdraft was reduced each day, through de- 
posits made Graves, until, stated, the day the failure 
amounted $5,478.58. Steere, the plaintiff, was appointed trus- 
tee bankruptcy. brought this suit against the bank recover the 
money which the bank had applied between September and October 
satisfaction Graves’ overdraft. Various intervened. 
They claimed entitled the moneys deposit the bank because 
such funds represented the proceeds cattle which they had shipped 
Graves for sale upon commission. They claimed that the bank, with 
knowledge the character the funds, had applied them payment 
Graves’ personal indebtedness overdraft. 

appeared that the officers the bank actually knew that least 
one-third the funds being deposited Graves belonged his 
tomers who had shipped him sold upon commission. 

The court held that, under these the bank was not 
entitled apply the funds question the satisfaction Graves’ 
overdraft. The following paragraphs, quoted from the court’s opinion, 
present clear statement the law and are worth careful reading: 

all the authorities, the bank would not authorized ap- 
propriate funds which knew belonged others than Graves the 
payment personal debt Graves it. Not only so, but the author- 
ities generally are the effect that knowledge certain facts are 
cient put bankers upon inquiry before appropriating money pay- 
ment debts owing such banks depositor. are clearly the 
view that the actual knowledge the part this bank that the Graves 
deposit consisted, part, trust funds placed upon the bank the 
burden making inquiry before appropriating any that deposit 
payment its own overdraft against Graves. all the Graves de- 
posit had belonged the shippers, within the knowledge the bank, the 
latter certainly could not have appropriated any the funds its over- 
draft against Graves. 

bank, knowing the deposit contained trust funds, must sepa- 
rate the trust funds said deposit from the Graves funds therein before 
makes appropriation from the deposit pay the Graves overdraft. 
The funds were mixed Graves. The bank knew they were mixed. 
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under rule old the law itself, the entire deposit 
will treated trust funds except far the bank might, upon 
inquiry, able distinguish the trust funds said deposit from those 
therein belonging Graves personally. the case Bank Insur- 
ance Co., 104 67, Ed. 693, the Supreme Court the United 
States quotes with approval the following: 

man mixes trust funds with his own, the whole will treated 
the trust property, except far may able distinguish what 
his own.’ 

Graves the bank could appropriate any part the 
Graves deposit the debt Graves the bank, was necessary that 
they take steps ascertain what part the Graves deposit belonged 
Graves personally. other words, actual knowledge the part the 
bank that much the Graves deposit consisted trust funds was suffi- 
cient put the bank upon inquiry ascertain just what part con- 
sisted before using any part payment Graves’ overdraft it. 

the Bank Ins. Co., supra, the bank appropriated, 
payment debt due Dillon, money which the latter had de- 
posit with ‘general agent’. Dillon collected premiums for insur- 
ance company and placed the premiums, including his own commissions, 
the bank the himself ‘general agent’. was mixed 
Part belonged the insurance company and part 
Dillon. The Supreme Court the United States held that the bank 
could not retain that portion the money belonging the insurance 
company. also held that the facts surrounding the deposit were suffi- 
cient charge the bank with notice the trust character least 
portion the deposit. The court said: 

bank account, true, even when trust fund, and desig- 
nated such being kept the name the depositor trustee, dif- 
fers from other trust funds which are permanently invested the name 
trustees for the sake being held such; for bank account made 
checked against, and represents series current transactions. 
The contract between the bank and the depositor that the former will 
pay the checks the latter, and, when drawn proper 
form, the bank bound presume that the trustee the course 
lawfully performing his duty, and honor them accordingly. But when 
against bank designated one kept the depositor 
fiduciary character, the bank seeks assert its lien banker for 
personal obligation the depositor, known have been contracted for 
his private benefit, must held having notice that the fund repre- 
sented the account not the individual property the depositor, 
relation.’ 
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above case very similar the case bar. was mixed 
fund each case. the insurance company case, supra, the deposit 
was the name one ‘general agent’. The court held that such 
fact, and others similar the facts the case bar, brought the bank 
knowledge the trust character the funds. 

the case bar, descriptive words were added the name 
the depositor, but this immaterial since the bank confesses actual 
knowledge that the deposit contained trust funds. the insurance com- 
pany case, the bank had disgorge. And, our judgment, this bank, 

equitable proceeding, and can perceive reason 
equity why the shippers these cattle should called out 
their own private funds, liquidate some $40,000 the overdraft 
which Graves created the bank about six days before failed. The 
undisputed facts, the certificate, show that the bank was doubtful 
about permitting this overdraft some $46,000. Its president called 
Graves for explanation before doing so. The conference shows beyond 
question that the bank, that time, knew that most the Graves de- 
posits were trust for others. But Graves told the bank president that 
had sold his own for $65,000, and that the proceeds such 
sale would within two three days; that only about $8,000 that 
amount belonged others; that the remainder would easily care for the 

soverdraft some $46,000. Thereupon the president permitted the 
overdraft. But, alas, the $65,000 was not Still, that any 
reason why the shippers should make good the default Graves that 
promise paying themselves? They did not tell the bank believe 
the promises Graves made it. The bank evidently did believe Graves 
when promised the $65,000. was victim its own inability 
judge men permitting them create overdrafts, the shippers should 
not called upon pay for such misplaced confidence. 

for the bank argue that answer the second ques- 
tion the affirmative, will place great burden upon the banks 
handling accounts commission merchants. not think so. 
only require that they not pay themselves funds which they know, 
should know, are trust funds. this causes some inconvenience 
would still seem preferable rule which would require one man 
pay another’s debts without receiving any value therefor. The bank 

could avoid such inconvenience itself requiring security before per- 
mitting overdrafts. fact, the very practice permitting overdrafts 
always necessarily fraught with danger. like selling merchandise 
credit. practiced, the creditor must accept his losses and not 
permitted reimburse himself from the funds 
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BANK NOT OBLIGED INQUIRE SOURCE MONEY 
DEPOSITED PARTICULAR ACCOUNT 


stated the preceding article, where bank has knowledge that 
money deposited with for special purpose, that constitutes 
trust fund, the bank not justified appropriating the money the 
depositor’s indebtedness. 

But the mere fact that deposit given particular designation 
not sufficient charge the bank with notice that the deposit made for 
special purpose. the absence specific instructions the bank 
the depositor that the deposit used for the special purpose indi- 
cated the designation, the deposit may regarded belonging 
the general account the depositor and may treated the bank. 
has been held the California District Court Appeal the 
case American Surety Co. New York Bank Italy, 218 Pac. 
Rep. 466. 

The action was brought the American Surety Co. New York, 
the surety the bond Ernest Green, building contractor, recover 
from the Bank Italy sum money deposited with the bank Green 
and appropriated the bank the extinguishment personal in- 
debtedness due from Green. Under the provisions the bond which 
was given for the faithful performance Green contract for the 
construction garage known the Silva Garage, and for the pay- 
ment laborers, mechanics and materialmen, the surety company was 
obliged pay out considerable sum money account Green’s 
failure complete the building and pay the demands laborers, 
and materialmen. part the amount paid became due 
prior the time when the bank applied Green’s deposit the extin- 
guishment his indebtedness. 

appeared that shortly after Green entered into the contract for the 
erection the garage opened account marked ‘‘Ernest Green, 
Silva Garage’’. Thereafter, from time time, deposited the ac- 
count money received payments under the Silva Garage contract. 
The sum this account the time was applied Green’s indebted- 
ness the bank was $3,024.81. that time Green’s indebtedness upon 
the building contract was $5,000. 

The plaintiff contended that the money was deposited with the de- 
fendant upon agreement between and Green, under in- 
structions Green the defendant, that the money was used for 
specifie purpose, namely, the payment the claims the material- 
men, mechanies and laborers, for materials furnished for, and used in, 
and labor performed the Silva Garage. The only evidence support 
this contention was that the account was designated Ernest Green, Silva 
Garage’’; that Green kept the bank separate account his own, one 
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for his son, and three other accounts for building that one 
Green’s accounts known the Bridge’’ account, was des- 
ignated the suggestion officer the defendant. The plaintiff 
that these were sufficient, not show 
agreement understanding between the bank and Green that the Silva 
Garage account was opened for special purpose, put the bank upon 
inquiry the source from which Green obtained the money deposited 
the account question, and ascertain that the money was de- 
posited for special purpose. 

The court held that the plaintiff’s argument was untenable. 
holding, the court 

banker not required ‘snooping’ about learn from what 
source his depositors obtain the moneys which they deposit his bank. 
His duties depositary moneys are fulfilled keeps and handles 
the moneys deposited with him according the requirements the de- 
positor the conditions upon which the deposit made, and these re- 
quirements conditions, they impose something beyond his usual 
ordinary obligations the matter the handling deposits money, 
must brought home him instructions the depositor agree- 
ment between him and the depositor clear unambiguous and 
unequivocal leave room for reasonable doubt their mean- 
ing and scope. 

depositor may establish account bank under special des- 
ignation earmarked particular account, and yet, the absence 
agreement with instructions the banker that the account ear- 
marked special deposit used for specific purpose, the 
moneys deposited therein are regarded belonging the general 
the depositor and may treated the bank. this 
unless, the contention here which later considered herein, the 
moneys received building contractor payments under contract 
made pursuance the provisions the mechanic’s lien law consti- 
tute, matter law, trust funds the hands the contractor, and 
marked when deposited, there was duty resting upon the defend- 
ant prosecute inquiry determine from what source the moneys 
deposited were derived Ernest Green what the character the de- 
posit was with respect the legal contractual relation the de- 
positor thereto. 

ticular designation, even when the bank has, the request the depos- 
itor, entered its deposit books the deposit earmarked desig- 
nated, can mean nothing, far the bank concerned, the absence 
specific instructions the bank the depositor that the deposit 
used for the special purpose indicated the ‘earmark’ designa- 
tion. 
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far the record here shows the contrary, Ernest Green might 
have caused the several accounts opened him the defendant bank 
and given each special and different earmark for his own convenience. 
Such practice, know from common knowledge, quite general 
among business men, particularly those engaged the wholesale trade. 
For their own convenience they keep separate account the different 
commodities which they deal. Thus they are the more readily able 
learn whether there profit loss the sale any particular commod- 
ity. And so, probably, with building contractors having number 
different contracts for the construction buildings the 
course execution. 

the outstanding fact this case is, above explained, that 
there evidence this record showing that there was any under- 
standing between the bank and Green any direction the latter 
the bank that the account controversy was opened and the money 
therein deposited appropriated special purpose, and follows 
that the said account, unless for other reasons involves trust fund, 
constitutes general deposit said Green, even though the defendant 
knew had reason believe that the funds deposited were 
devoted the payment the claims materialmen, mechanics and 
laborers furnishing material for and performing labor the Silva Ga- 

For the reasons stated the quotation from the court’s opinion, and 
for the further reason that the court found that the money received 
Green the contract price the Silva Garage did not constitute 
trust fund held Green for the benefit materialmen, and 
laborers, judgment for the plaintiff was reversed. 


CAN THE PAYEE NOTE HOLDER DUE COURSE? 


One the things which the Uniform Negotiable Instruments Act 
does not make uniform the question whether the payee note 
other negotiable instrument can holder due course. 

The statute contains provisions referring holder due course 
and telling what must appear order that holder will 
regarded holder due course. 

These provisions, however, not leave clear whether the payee 
instrument may holder due course. section the statute 
this proposition expressly stated, one way the other. And, unfortu- 
nately, frequently necessary find out whether the payee 
holder due course and entitled the rights such holder. 
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Such situation arises where some third party has interfered with the 


some way after has been executed and before has been 


delivered the payee. 

result the lack certainty the statute, there conflict 
opinion among the courts which have had occasion pass this 
question. The most recent court have the question presented 
the Supreme Court Tennessee. The case Snyder McEwen, 
which the question came up, published full among the banking 
sions this issue. 

this appeared that the defendants indorsed promissory 
note for the accommodation the maker the note, before the note was 
delivered the payee. action brought the note the payee 
against the defendant indorsers, there was evidence tending show that 
the note had been wrongfully altered the date maturity and 
amount after was indorsed the defendants and before was de- 
livered the payee. This was done without the knowledge the in- 
dorsers. The evidence did not indicate that the payee had any knowl- 
edge the alterations. 

The plaintiff’s right depended whether was holder 
due course. holder due course, then, under the Negotiable In-- 
struments Law, was entitled enforce the note according its orig- 
inal tenor. Prior the adoption the Negotiable Instruments Law 
Tennessee the decisions that state held that payee may holder 
due course. The court decided that the adoption the statute did not 
alter the prior existing law, that the plaintiff was, therefore, holder 
due course, and that was entitled such enforce the note. 

the opinion, the court said: hope for uniform construction 
this section the statute has now become vain, and may well 
apply ordinary rules statutory interpretation. this particular, the 
meaning the statute certainly doubtful, and statutes are not pre- 
sumed change pre-existing law further than they expressly declare. 
They are construed near the rule and reason the common 
law may be. view the decisions this court before the statute, 
say nothing its expressions since the statute, feel constrained, 
upon authority, hold that the Negotiable Instruments Act did not 
change previous law, and that the payee note may holder thereof 
due course.’’ 

the other states which have passed upon this particular question, 
has been held that the payee instrument not holder due 
course under the provisions the Negotiable Instruments Act the 
following: Iowa, Kentucky, Missouri, Oregon and South Dakota. the 
other hand, has been held that payee may holder due course 
under the provisions the Negotiable Instruments Act, the following 
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states: Alabama, Connecticut, Idaho, Illinois, Massachusetts, Montana,. 
Nebraska, New York and Pennsylvania. 

The question under discussion one which the statute should 
made certain and this can accomplished only amendment. Con- 
stant tinkering with the Negotiable Instruments Act should not en- 
couraged, but where the statute not clear amendment the only cure. 


BANK PAYING CHECKS DRAWN ITS ORDER DRAWER’S 
AGENT HELD LIABLE DRAWER 


Where person having accounts two banks draws check one 
bank payable the other, and delivers the check agent for spe- 
cial purpose, the mere possession the check does not clothe the agent 
with apparent authority convert into cash. such case the payee 
bank, the absence express implied authority from the drawer, 
not justified paying the amount the check the agent. does 
may liable the drawer for the amount paid. interesting 
decision involving discussion this point Graham Southington 
Bank Trust Co., 121 Atl. Rep. case decided the Supreme 
Court Errors Connecticut. The facts were the following: 

The plaintiff, Charles Graham, was the receiver manufactur- 
ing who was continuing the business under order court. 
deposit accounts the Merchants’ National Bank New Haven, 
and with the defendant, the Southington Bank Trust Co. Authority 
sign upon these accounts was conferred the receiver upon 
Chase whom had appointed his managing agent the busi- 
ness, and the defendant was notified this fact. 

July 20, 1920, check was drawn either the plaintiff, Chase, 
the Merchants’ National Bank payable the defendant bank. 
was intended that the check should deposited the plaintiff’s account 
the defendant bank, and that transfer funds from the custody 
the Merchants’ National Bank the custody the defendant bank 
should effected thereby. The check was given Heyman Eyring, 
who was employed the plaintiff auditor and head the account- 
ing department, for deposit the defendant bank. 

Eyring, instead depositing the check, personally indorsed and 
presented the defendant bank with the representation that the plain- 
tiff had directed him get the cash for payroll use. The defendant, 
without making any effort ascertain whether this statement was true, 
paid Eyring the amount the check, and converted the money 
his own use. Thereafter, between August 1921, and February 1922, 
checks similar nature were drawn the plaintiff for deposit 
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the defendant bank and given Eyring deposit. The latter induced 
the bank give him cash for these checks, which converted his 
own use. The sum obtained Eyring this manner amounted 
$6,395. Subsequently the checks were presented the drawee bank and 
paid the defendant. 

Upon discovering the fraud, the plaintiff demanded that the defend- 
ant pay him the amount the checks. The demand was refused, and 
this action was brought recover the amount question. The defend- 
ant contended that the plaintiff was not entitled recover, for the rea- 
son that the plaintiff his conduct had given Eyring apparent author- 
ity the checks. 

appeared that Eyring had direct authority obtain cash from 
the bank the checks question any checks except those made pay- 
able his own order. further appeared that although was Eyring’s 
duty indorse all incoming checks for deposit, and determine whether 
they should deposited the defendant bank the Merchants’ 
National Bank, had authority sign checks behalf the plain- 
tiff, which fact the defendant had notice. All cash necessary for pay- 
rolls and petty cash was procured from the defendant bank upon checks 
signed the plaintiff Chase and made payable Eyring’s order. 
Checks drawn this way were the only checks ever cashed the de- 
fendant for Eyring prior July 20, 1921. Before that time all checks 
the defendant bank’s order and brought the defendant were 

From these facts the court concluded that Eyring was not clothed 
with apparent authority the acts and conduct the plaintiff 
secure money from the defendant bank without check legally payable 
him. The court also held that the mere possession the checks pay- 
able the defendant’s order did not give Eyring apparent authority 
secure cash for them. deciding this point, the court said: 

question what authority the mere possession such checks 
gives agent the drawer relation bank payee has been treated 
fully and authoritatively case presenting the identical situation. 

speaks follows what legally imported between the drawer and 
the payee bank when such check presented agent the drawer 
the bank. ‘The check upon its face imported the ownership the 
moneys represented it’ the drawer ‘and his desire that its 
should transferred from’ the bank holding the payee bank. This 
did not warrant ‘the [payee bank] supposing that’ the drawer 
‘thereby intended pay’ the face the check the agent, ‘place him 
for any purpose possession the fund’. ‘If had intended, the 
check would have been made payable’ the order the agent, ‘and 
there would have been need the agency the [payee bank] the 
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transaction.’ ‘The use the [bank] payee the check indicated the 
drawer’s intention lodge the moneys its custody and place them 
under its control, and nothing further than this was inferable from the 
language the check. The check, its terms, authorized the [payee 
bank] withdraw from the [drawee bank] certain sum for purpose 
not disclosed [by the terms the check], but fairly inferable from the 
nature the [payee business,’ particularly the drawer was 
already depositor the payee bank. The payee bank ‘could have re- 
fused receive the deposit, act [the agent transfer- 
ring the funds from one custodian another; but having accepted the 
office doing, was bound keep [the moneys, until 
received his directions pay them out. The language the check mak- 
ing the funds payable only upon the order the [payee bank] imposed 
upon the duty seeing that [the funds] were not, through its agency, 
improperly disbursed after had received them. They could not safely 
pay out such funds except under the direction [the drawer the 
check] their lawful owner.’ 

Bristol Knife Co. First Nat. Bank, Conn. 425, Am. Rep. 
517, analogous situation, have, substance, laid down the same 
legal principles. thus appears that checks drawn the checks 
question were drawn are not the same import checks drawn 
‘Cash,’ nor such checks clothe the holder bearer 
them with apparent authority convert them into cash and take the 
cash into his own custody. Therefore Eyring, securing money from 
the defendant bank asking them without authority pay him the 
face these checks, was effect securing money mere request. 

the situation presented the instant case the light 
these legal principles, follows that when Eyring presented himself 
the defendant’s banking house with these checks payable the defend- 
ant’s order, and the defendant bank received them, became custodian 
the funds subject the plaintiff’s direction respect them, and 
failed keep the funds represented these checks deposit subject 
the plaintiff’s order, must justify its conduct because directions 
which received from the plaintiff. Eyring assumed convey 
tions from the plaintiff authorizing the defendant pay over such funds, 
and the defendant followed such directions, assuming that they were 
given the plaintiff and not investigating their truth, did 
the peril discovering that the plaintiff never gave such directions, and 
thereby subjecting itself liability for the funds misapplied.’’ 

The defendant further contended that the plaintiff was not entitled 
recover, for the reason that his failure examine statements rendered 
the defendant bank prevented him from discovering that checks 
drawn the defendant’s order had not been credited his account 
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accord with his directions Eyring. The court disposed this con- 
tention follows: 

defendant claims, substance, that from reasonable examina- 
tion its statements the plaintiff might have been led into examina- 
tion its accounts with the bank and discovered that Eyring had been 
exercising unauthorized authority cashing question. 
the bank knew this already actual constructive knowledge, the 
failure the plaintiff supply information, which the bank already 
had contemplation law, could not equitably held source 
prejudice the bank. 

the bank was dealing with Eyring this class checks 
and cashing them, there was basis for reasonable inference ap- 
parent authority, and relied implicity upon his statement that had 
authority get cash from the bank these checks. 

bank, relying upon the statement Eyring his author- 
ity without verifying it, when had convenient and ready means 
such knowledge, deemed the eyes the law have 
had all times the knowledge which could have acquired that 
Eyring did not have the authority claimed. state otherwise, the 
bank its negligence estopped from asserting its ignorance the 
information, which claims should imputed the plaintiff, and the 
possession which, without imparting the defendant, claims 
should bar the plaintiff from the recovery money which the plaintiff 
put its and which the bank, with the utmost disregard its 
duty depositor, negligently paid away. 

purport these principles the law estoppel applicable 
the facts the case, that the plaintiff, reason the imputed 
constructive knowledge the defendant that Eyring was without au- 
thority secure cash upon any the checks controversy was not 
bound equity take better care the property the defendant than 
the defendant itself cared take.’’ 

For the reasons set forth the quotations from the court’s opinion, 
judgment for the defendant was reversed, with enter 
judgment for the plaintiff. 


EFFECT DIRECTIONS COLLECT DRAFT AND REMIT 
PROCEEDS 


When bank collects check forwarded with directions 
and remit the proceeds, something more than the relation debtor and 
creditor exists between the bank and the holder the fact, the 
relation trustee and beneficiary exists, and the amount collected con- 
stitutes trust fund. This question was discussed recent decision 
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the Supreme Court Montana. The case Hawaiian Pineapple Co., 
Ltd., Browne, 220 Pac. Rep. 1114. 

appeared that the plaintiff, the Hawaiian Pineapple Co., 
through the Bank California, forwarded for collection the Havre 
National Bank draft for $4,671.28 upon the Ryan Havre Co. Havre, 
Mont., with instructions remit the proceeds the First National 
Bank Chicago. few days later, August 29, 1921, the Ryan 
Havre Co. paid the draft check drawn the Havre bank, with 
which then had sufficient credit cover the amount the check. 
the same day the Havre bank sent the Chicago bank its cashier’s 
cheek for $4,572.88, which was the amount due the draft after allow- 
ing the authorized deductions. 

The Chicago bank sent the check without delay the Federal Reserve 
Bank Minneapolis, Helena Branch, Helena, Mont. The latter bank 
forwarded the check the Havre bank, where arrived September 
1921. that date, for the purpose paying the check and some 
other cash items, the Havre bank drew draft upon and favor the 
Helena bank. the same day, however, the Havre bank was closed 
the time its account with the Helena bank 
was overdrawn the extent $12,000. 

December 12, 1921, the plaintiff presented the receiver the 
insolvent bank its claim for $4,571.88. The receiver disallowed the 
claim, and the plaintiff thereupon brought action against him. The 
question presented the case was whether the plaintiff was entitled 
have its claim allowed preferred claim. 

was held that under the directions collect the draft and remit the 
proceeds the Havre bank could receive only cash payment the 
draft, and could discharge its duty only remitting the cash collected 
the Chicago bank. The court further found that, under the cireum- 
stances, the collection and retention the money the Havre bank 
created the relation trustee and beneficiary between the bank and the 
plaintiff. 

Both parties agreed that the collection the draft augmented the 
assets the bank, and the plaintiff could trace the proceeds the col- 
lection into the hands the receiver, the plaintiff had preferential 
right those proceeds. The defendant contended, however, that since 
the collection was handled transfer credits merely the books 
the Havre bank, nothing way funds cash came into the possession 
the bank account the draft, and that, therefore, the assets the 
bank were not augmented. The court replied this argument 
follows: 

authorities support the view that where collection made 
bank which charges the amount collected the account the 
debtor who depositor the bank, the assets the bank are not aug- 
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mented thereby the theory being that this merely amounts shifting 
the bank’s liability. But the theory these cases proceeds upon the 
hypothesis that the relation debtor and creditor exists between the 
bank and the person for whom the collection made. 

have seen, that relation did not exist between the Havre bank 
and the plaintiff. Still referring the foregoing theory, inapplicable 
this admitted that the company could have presented the 
check the paying teller’s window, received the amount cash, then 
have paid the receiving teller, and this would have been augmen- 
tation the bank’s assets. such idle ceremony called for. would 
seem that futility could not much further. When the bank was 
duty bound collect the cash and remit, but instead retained the cash, 
when remitting would have decreased its assets, follows that retain- 
ing the cash its assets were augmented. 

was the duty the bank collect the cash due upon the 
draft, and the bank had the cash with which pay it, matter 
law must follow that the bank did set aside out its cash then 
hand sum money sufficient pay the draft, and that sum money 
held trustee the plaintiff. This conclusion, think, consistent 
with sound 

was held that the preference which the plaintiff was entitled 


could not greater amount than the amount the lowest balance 
hand the collecting bank between the time when the collection was 
made and the date which the bank was closed. appeared that the 
lowest amount cash the bank any time after the collection was 
made was was held that the plaintiff was entitled 


STOCKHOLDER’S ACTION AGAINST DIRECTORS BANK 


When the directors corporation have been negligent the 
management its affairs that loss has resulted the corporation, the 
latter has right action against the directors for the amount lost 
reason their negligence. Ordinarily the corporation must itself bring 
the action. If, however, the corporation under the control the guilty 
parties, refuses sue when requested the stockholders so, 
then the stockholders may bring the action. fact, the suit may 
brought even single stockholder the event that the other stock- 
holders refuse participate therein. 

Although single stockholder sometimes entitled enforee the 
corporation’s right against the directors, can never bring action 
preferential right that amount, but that the remainder its 
claim, was merely general creditor. 
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against them for his own individual benefit. must sue for the benefit 
the corporation and all the stockholders and thereof. This 
question was discussed the St. Louis (Missouri) Court Appeals, 
the Dorrah Pemiscot County Bank, 256 Rep. 560. 

Charles Dorrah brought the action stockholder the Pemiscot 
County Bank recover the value his stock, which, alleged, had 
been rendered worthless the insolvency the bank, resulting from 
the negligence the bank’s directors. The plaintiff alleged that had 
demanded the directors that the action brought the bank, but 
that they had declined act. For this reason named the bank 
defendant well the directors. 

The suit was one eight suits, all brought the same time eight 
different stockholders. All the suits were exactly the same except 
the amount stock held the respective plaintiffs and the date 
issuance thereof. Dorrah’s suit was admittedly brought for his individ- 
ual benefit alone, and was not one recover for the benefit the corpo- 
ration for any agency representing all the creditors and stockholders 
the bank. 

After considering several cases dealing with the right stockholders 
sue the directors corporation, the court held that the action be- 
fore it, being one for the plaintiff’s individual benefit, could not main- 
tained. its opinion, the court said: 

further citations, hold that individual right action 
rests stockholder where the directors corporation have caused 
loss the corporation through their carelessness and mismanagement. 
From the record before us, appears that eight stockholders brought 
eight different suits against the defendants recover piecemeal each 
for himself the stock owned such respective plaintiff, and that 
procedure would countenanced would one suit after another, be- 
ginning somewhere the roster stockholders first come first served, 
until the litigation all would run through the courts. 

again say that the only reason shareholder may resort 
court equity require directors corporation respond for 
because the corporation has suffered loss thereby. and 
when stockholder sues such derivative cause action sues for 
the corporation and upon its right. You here, split the cause 
action into many parts there are stockholders and multi- 
plicity suits recover for each. Furthermore, the petition shows that 
many creditors, the depositors, have lost through this bank failure and 
they remain unpaid. Are they stand back favor this suit? 

the remaining stockholders, are they likewise placed 
disadvantage? Can this stockholder obtain relief for himself and put 
aside the superior rights and leave such depositors 
Obviously 
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ASSIGNEE INNOCENT HOLDER NOTE HOLDS FREE 
INFIRMITIES 

One who purchases note for value before maturity, and good 
faith, without notice any infirmity the note defect the title 
the person negotiating it, holds the note free from all infirmities. More- 
over, one whom such innocent purchaser assigns the note good 
position his assignor, even though may know infirmities which 
originally inhered it. was held recent decision the Su- 
preme Court Kansas, First National Bank Hoisington Great- 
house, 220 Pac. Rep. 1053. 

this case appeared that note acquired due course from the 
payee Elmore was assigned and delivered the plaintiff bank 
Elmore. action the note the defenses pleaded the 
maker thereof were that there was consideration for the note, and 
that the note was negotiated the payee violation agreement 
with the maker. The defendant further alleged that these facts were 
known the plaintiff when took the note. 

holding that the bank was entitled recover, the court said: 

evidence clearly showed without dispute that shortly after the 
note was delivered, and long before was due, was negotiated one 
Elmore, from whom the plaintiff acquired it. There was evi- 
dence tending question the regularity the note’s negotiation due 
Elmore. Therefore all defenses were cut off when the note be- 
came the property Elmore. Bank Myrick, 108 Kan. 191, 194 
648 Thresher Co. West, 108 Kan. 875, 196 1061. 

was good deal plausible evidence tending show that 
the note was not regularly negotiated and transferred Elmore the 
plaintiff, that would bar recovery but once the note had passed into 
the hands Elmore due course, became unimportant into whose 
hands fell thereafter and whether such later holders knew did not 
know any infirmities it, the maker was bound pay; and must 
look the original wrongdoer for redress, however unsatisfactory in- 
adequate that may be. The case Bank Kinnett, 113 Kan. 360, 214 
Pac. 776, cited show that party possession note cannot 
holder due course unless has been indorsed him. Conceding that 
the cited case goes that far, does not affect the rights plaintiff, since 
Kan. 240, 245, 150 571, 573, was said: 

the law that where commercial paper passes through the 
hands innocent holder, the assignee under him takes free all 
infirmities, although may himself fully apprised 
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this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


PAYEE NOTE CAN HOLDER DUE 
COURSE 


Snyder McEwen, Supreme Court Tennessee, 256 Rep. 434 


The defendants indorsed promissory note for the accommoda- 
tion the maker the note, before the note was delivered the 
payee. action brought the note the payee against the 
defendant indorsers, there was evidence tending that the 
note had been wrongfully altered the date maturity and 
amount, after was indorsed the defendants and before was 
delivered the maker. This was done without the knowledge 
the indorsers. The evidence did not indicate that the payee had 
any knowledge the alterations. 

The plaintiff’s right recover depended whether was 
holder due course. holder due course, then, under the 
Negotiable Instruments Law, was entitled enforce the note 
its rightful tenor. The Negotiable Instruments Law 
contains provision expressly stating whether the payee 
instrument can holder due course and the decisions the 
question are conflict. Prior the adoption the Negotiable 
Instruments Law Tennessee, the decisions that state held 
that payee may holder due course. The court decided 
that the adoption the statute did not alter prior existing law; 
that the plaintiff was, therefore, holder due course, and that 
was entitled such enforce the note. 


Action against Adam Snyder and others. Judg- 
ment for plaintiff was affirmed the Court Civil Appeals, and 
defendants petition for certiorari. Judgment affirmed. 

Divine Guinn, Johnson City, for Adam Snyder and others. 

Geo. Barnes and Fred Lewis, both Johnson City, for 
McEwen. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 410. 
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GREEN, J.—This suit was brought recover promissory 
note against the maker and several indorsers thereof. The indorse- 
ments were made before delivery for the accommodation the maker. 
There was evidence tending show that the maturity and the amount 
the note were changed after indorsement and before delivery 
the maker without the knowledge the indorsers. The evidence did 
not indicate that the payee had any knowledge these alterations. 

The trial judge substance instructed the jury that such altera- 
tions the note would avoid the indorsers, unless the payee 
took the note holder due course, which event might 
recover according the original tenor the note. 

There was verdict and judgment for the plaintiff below, which 
judgment was affirmed the Court Civil Appeals, and the case 
before petition for certiorari. 

insisted the plaintiffs error that the payee note, 
under the negotiable instruments statute, cannot holder due 
course, and that the trial judge erred assuming this the law 
and charging the jury. 

Prior the Negotiable Instruments Act (chapter the Acts 
1899) such material alterations would have rendered the note void 
and uncollectible against parties not assenting thereto, even the 
hands holder due course. Moss Maddux, 108 Tenn. 405, 

Section 124 the Negotiable Instruments Act, however, 
follows 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alterations, 
and subsequent indorsers. But where instrument has been mate- 
rially altered and the hands holder due course, not 
party the alteration, may enforce payment thereof, according 
its original term Thompson’s Shannon’s Code, §3516a123. 


Under the law, therefore, now written, holder due 
course, not party the alteration, may recover according the 
original tenor the note. Peevey Buchanan, 131 Tenn. 24, 173 
last word the section quoted, ‘‘term,’’ obviously 
intended for ‘‘tenor.’’ 

necessary this case determine whether the payee 
note can holder due course under the negotiable instruments 
statute. Unless the payee here holder due course, under the 
statute. cannot have judgment against indorsers innocent the 
alteration. His right recover must based the statute. 

noted the late case Fox Cortner, 145 Tenn. 482, 239 
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whether the payee note under the negotiable instruments statute 
may holder due course. 

The leading American case asserting this right for the payee under 
the statute Liberty Trust Co. Tilton, 217 Mass. 462, 105 
605, 1915B, 144. 

The leading American case denying such right the payee 


note under the statute Vander Ploeg Van Zuuk, 135 Iowa, 350 
112 807, (N. 490, 124 Am. St. Rep. 275. 

Quite number the courts this country have passed this 
question, and they seem rather equally divided. The cases are collected 

the statute holder due course defined follows: 


holder due course holder who has taken the instrument 
under the following conditions: 

That complete and regular upon its face; 

That became the holder béfore was overdue, 
and without notice that had been previously dishonored, such 
was the fact; 

That took good faith and for value; 

That the time was negotiated him had 
notice any infirmity the instrument, defect ‘the title 
the person negotiating it.’’ 

Thompson’s Shannon’s Code, 


The controversy grows out the meaning the verb ‘‘negotiate’’ 
used sub-section quoted just above. 

support the conclusion that the payee cannot holder 
due course, said that note issued, not negotiated, the payee; 
that the act preserves throughout between the issuance 
instrument and its negotiation; that note cannot negotiated 
until after has been issued; that must issued and become 
existing obligation before subject negotiation. 

support the conclusion that the payee may holder due 
course, said that the word ‘‘negotiate’’ has broader meaning, and 
may include the passing instrument the payee, and section 
the statute referred to, providing that— 


instrument negotiated when transferred from one 
person another such manner constitute the transferee the 
holder Shannon’s Code, 3516a29. 


And the act said that— 


means the payee indorsee bill note, who 
possession it, the bearer thereof.’’ Thompson’s Shannon’s Code, 
3516a189, 
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Bank Bank, 115 Tenn. 64, 939, this court said that 
the payee might holder note, and from the connection 
which the word was used would seem that the court meant 
that the payee might holder due course. noted, however, 
Fox Cortner, supra, this statement Bank Bank was made 
the argument the opinion, and could considered 
one the points decided the 

Figuers Fly, 137 Tenn. 358, 193 117, was declared 
that the payee negotiable instrument might holder due course 
under the statute, and Liberty Trust Co. Tilton, supra, and other 
were cited for the proposition. The court, however, did not notice 
the conflict authority upon this question, and what was said 
Figuers Fly was possibly not necessary the decision that case. 

But before the enactment the Negotiable Instruments Law, 
two well-considered opinions, this court adjudged that the payee 
negotiable instrument might holder due course. Jordan 
Jordan, Tenn. (10 Lea) 124, Am. Rep. 294; Lookout Bank 
Aull, Tenn. 645, 1014, Am. St. Rep. 934. 

that prior the statute the law was well settled Tennessee 
that the payee might holder due course. 

feel some hesitation undertaking decide, original 
proposition, whether under the Negotiable Instruments Act, properly 
construed, the payee may holder due course. Such eminent 
jurists are arrayed the two sides this controversy make 
slow passing the merits the respective contentions. 

All hope for uniform construction this section the statute 
has now become vain, and may well apply ordinary rules 
statutory interpretation. this particular, the meaning the 
statute certainly doubtful, and statutes are not presumed change 
pre-existing law further than they expressly declare. They are 
construed near the rule and reason the common law may be. 
view the decisions this court before the statute, say nothing 
its expressions since the statute, feel constrained, upon authority, 
hold that the Negotiable Instruments Act did not change previous 
law, and that the payee note may holder thereof due 
course. 

Other questions arising the case have been satisfactorily 
disposed opinion the Court Civil Appeals. This ques- 
tion was likewise well considered the opinion that court, but 
order settle this judisdiction thought proper discuss 
ourselves. 

The judgment the Court Civil Appeals will affirmed. 
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STOCKHOLDER BANK NOT ENTITLED 
OFFSET CREDITOR’S CLAIM AGAINST 
STATUTORY LIABILITY 


Farmers’ State Bank Reed, Supreme Court Kansas, 217 Pac. 
Rep. 320 


action brought the receiver the plaintiff, insolvent 
bank, recover from the defendant his statutory liability stock- 
helder, the defendant, who was creditor the bank, sought 
offset his creditor’s claim against his liability stockholder. 

was held that the money collected from stockholders under 
their statutory constitutes reserve trust fund for the 
benefit all the creditors and that the defendant could not offset 
his claim against the bank against his statutory liability, for the 
reason that were permitted would become preferred 
creditor. Accordingly, judgment for the plaintiff was affirmed. 


Action the Farmers’ State Bank against Reed. From 
judgment for plaintiff, defendant appeals. Affirmed. 

Jenks, Ottawa, for appellant. 

Crum, Lyndon, and Casten, Quenemo, for appellee. 


HOPKINS, J.—The action was instituted the receiver the 
plaintiff, insolvent bank, recover from the defendant his statutory 
liability stockholder. The defendant was also director the 
bank, and had been for several years before failed, and, together with 
other directors and officers the bank had executed several written 
guaranties other banks, whereby guaranteed for the bank the pay- 
ment certain notes. After the failure the defendant paid certain 
sums money because the guaranties. was the owner 
shares the stock the bank the par value $2,300. sought 
offset the payments had made for the bank against his liability 
stockholder. Judgment was for plaintiff, and defendant appeals. 

The defendant ably argues that entitled the statutory right 
set-off, Section 6994, Gen. Stats. 1915, provides: 


cross-demands have existed between persons under such 
cumstances that. one had brought action against the other, 
counterclaim set-off could have been set up, neither can deprived 
the benefit thereof the assignment death the other 
reason the statute limitations; but the two demands must deemed 
compensated far they equal each 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1043. 
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Section 6989, among other things, provides: 


defendant may set forth his answer many grounds 
defense, counterclaim, set-off and for relief may have, whether 
they such have been heretofore denominated legal equitable, 


Defendant argues that these sections the statute are not limited; 
that they are not applicable one kind case and denied appli- 
another that this case the demands between him and the 
bank were mutual; that the stockholder may exercise the right 
set-off against creditor where there lack mutuality, far 
greater reason should have that right against the bank itself 
so-called receiver bringing action the name the bank. cites 
various authorities sustain his contention. not believe, how- 
ever, that the statutes and authorities cited and relied the defend- 
ant are applicable here. The Kansas cases cited him were decided 
prior the enactment the banking law 1897 (Laws 1897, 47), 
when the practice was common for the individual creditor sue the 
individual stockholder his statutory liability, and not now apply. 
Section 547 the General Statutes 1915 provides that: 


upon examination the state bank commissioner shall 
appear that any bank insolvent shall the duty the bank 
commissioner immediately take charge such bank and all property 
and effects thereof. The bank commissioner may appoint special 
deputy bank commissioner take charge the affairs insolvent 
bank temporarily until receiver appointed: Provided, that 
case shall any bank continue charge such special deputy for 
longer period than six months. Upon taking charge any bank, the 
bank commissioner shall, soon possible, ascertain thorough 
examination into its affairs, its actual condition; and whenever shall 
become satisfied that such bank cannot resume business liquidate its 
indebtedness the satisfaction all its shall forthwith 
appoint receiver,’’ 


Section 573 the General Statutes 1915 follows: 


any time after the closing any incorporated bank [if] shall 
appear the receiver thereof that the assets such bank are insufficient 
pay its liabilities, shall the duty such receiver immediately 
institute proper proceedings, the name the bank, for the collection 
the liability the stockholders such bank; all sums collected 
become part the assets such bank and distributed pro 
rata the creditors thereof the same manner other funds: 
vided, that all transfers property stockholder after the closing 
any such bank and before the payment the double liability pro- 
vided this act, shall absolutely void against said double liability. 
action any creditor against any stockholder such bank for the 
recovery such liability shall maintained unless shall appear 
the satisfaction the court that the receiver has failed commence 
acfion herein 


THE BANKING LAW JOURNAL 179 


will noted that the statute provides that all sums collected 
from the stockholders shall become part the assets the bank and 
distributed pro rata the creditors the same manner other 
funds. The weight authority, supported sound reasoning, that 
they become reserve trust fund created for the benefit all the 
Woodworth Bowles, Kan. 569, Pac. 331, refer- 
ence the statute 1897, this language was used: 


will observed that this statute created liability not directly 
the creditors nomine, but trust fund like all other trust 
funds, was administered equity. Prior the enactment 
1897, before referred to, had statute declaring implying 


permit stockholder offset claim which has against the 
bank against his statutory liability would have the effect making him 


the capital banking corporation has become impaired, 
and assessment against the stockholders ordered enable the bank 
continue business, the payment such assessment, and the resump- 
tion business the bank not any manner affect discharge the 
stockholders from their general statutory constitutional liability for 
the debts the bank upon its subsequent The latter de- 
signed solely for the benefit creditors, and constitutes fund available 
only when the bank insolvent and unable meet its obligations 
full. amounts for all practical purposes reserve trust fund, 
resorted only proceedings liquidation, when necessary 
meet the payment obligations the 


his statutory liability for the debts the bank, cannot reduce 
his liability asserting any claim which may have against the bank.’’ 


Michie, Banks and Banking, 223, 49, said: 


set off his debt him against his statutory liability for iis debts, since 
his liability the and for the further reason ihat such set- 
off would result 


Duke Force, 120 Wash. 599, 208 Pac. 67, 
said: 

against insolvent bank cannot set off against super- 
added liability the stockholder.’’ Syl. 

the opinion found the following language: 


the point that claims against insolvent bank cannot set off 
against superadded liability may cited great number cases, the 
reason for the decisions which that the two claims are not the 
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same right, one them being favor creditors against the stock- 
holders, and the other favor the stockholders against the bank, 
and further that the adoption any other rule would result prefer- 
ence the stockholders over the other creditors.’’ 


See, also, note and citations 1367 seq. 


stockholder cannot have his claim against the bank set off against 
his 


Bart Pock, Mont. 418, 155 Pac. 282, was said: 


stockholder bank which failed must discharge the double 
liability imposed law, and may then present valid claims against the 
bank for allowance and payment other but his claim against 
the bank cannot set off against his liability 


Trust Co. Bradbury, 177 Minn. 83, 513, Ann. Cas. 
1916D, 39, was said: 


constitutional liability stockholders banking corporations 
was designed solely for the benefit creditors, and constitutes fund 
available only when the bank insolvent and unable meet its obliga- 
tions full. amounts for all practical purposes reserve 
trust fund, resorted only proceedings liquidation, when 
necessary meet the payment obligations the corporation.’’ 

See, also, Williams Rose (D. C.) 218 Fed. 898; Conway Owens- 
boro Bank (C. C.) 165 Fed. 822; Seovill Thayer, 105 143, 
Ed. 968; Blackert Lankford (Okl. Sup.) 176 532. 

The judgment affirmed. 

All the Justices 


PURCHASERS NOTES NOT GUILTY 
CONSPIRACY DEFRAUD MAKERS 


Samuels Smith, Hopkins Same., Edgerton Same., Supreme 
Court Iowa, 196 Rep. 


The plaintiffs purchased stock building and loan associa- 
tion, and order pay for borrowed money from the Nishna 
Valley State Bank. The plaintiffs gave their notes for the money 
borrowed. Subsequently, the loan association was adjudged 
bankrupt. suit rescind their stock subscriptions and 
recover back the money paid, the plaintiffs also sought have their 


similar decisions see Banking Law Journal Digest (Second 
Edition) 420. 
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notes the hands the bank, and the hands the defendants, 
Smith and Bartlett canceled, the ground that these parties had 
participated conspiracy defraud the plaintiffs. Smith was 
the cashier the defendant bank and the purchaser the notes 
originally given the bank the plaintiffs. Bartlett was pur- 
chaser two notes given the plaintiffs the loan association. 

appeared that Smith and Cowden, the president the 
defendant bank, each purchased $5,000 worth stock the loan 
association and that they purchased from the association commercial 
paper for the bank. further appeared that Smith, when ques- 
tioned concerning the association expressed confidence it. Smith, 
however, never assumed any relation agency the loan associa- 
tion, never received any compensation any character from it, and 
never profited any sale stock made. Cowden also never 
profited any way the transactions the loan association. 
Both and Smith paid for their stock par and lost heavily 
because the association’s failure. 

The court found that the evidence was insufficient show any 
bad faith the part Smith and Cowden and consequently upon 
the part the bank. also found that Bartlett, who was 
stranger the other defendants purchased the notes held him 
with the utmost good faith. It, therefore, held that the defendants 
were parties conspiracy through which the plaintiffs suffered. 
judgment dismissing the plaintiff’s petition and allowing Smith 
and Bartlett recovery upon cross petitions based the notes held 
them was affirmed. 


Separate suits equity Burt Samuels, Hopkins, and 
Samuel Edgerton against Smith and others, rescind certain 
contracts for corporation stock and certain promissory 
notes given payment therefor, and recover from the defendant 
money previously paid such contracts, and recover from all the 
defendants the damages thus sustained, the ground that all partic- 
ipated fraudulent conspiracy defraud the respective plaintiffs. 
The defendants answered severally general denial. Some them 
also filed cross-petitions recover upon promissory notes held them 
against certain the plaintiffs. The trial court dismissed the petition, 
and entered judgment upon the cross-petitions favor the cross- 
petitioners. The respective plaintiffs have appealed. Affirmed. 

Wilson Keenan, Shenandoah, Vernon Johnson, Sidney, and 
Donovan and North Pollock, all Omaha, Neb., for appellants. 

Tinley, Mitchell, Ross Mitchell, Council Bluffs, Thornell 
Thornell, Sidney, Bartlett and Devitt, both Muscatine, 
Fradenburg Matthews, Omaha, Neb., and Kelsey Rice, Nor- 
folk, Neb., for appellees. 


EVANS, J.—The record herein includes the record the trial 
three equity suits brought the three plaintiffs respectively against 
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the same defendants. agreement the parties the court below, 
they were all tried and submitted upon the same evidence, though the 
issues were not wholly identical each case. The result that 
have very complicated and voluminous record. The fighting issues 
the case are those fact rather than law, and the problem 
presented reach satisfactory conclusion upon the facts 
the case. 

the summer 1919, each these plaintiffs became purchaser 
capital stock newly organized corporation known the Missouri 
Valley Cattle Loan Co. This company was being organized 
purported successor the MeNish Cattle going concern, which 
seemed have established good reputation the financial world. 
The stock this new concern was floated energetically promoting 
agents experience, and was sold large blocks, with abundant 
promises future profits. Its headquarters were 
manager was the former manager the Co. certain partner- 
ship firm known the Missouri Valley Finance Co., was appointed 
its so-called fiscal agent. Their compensation was per cent. 
the proceeds all stock sales. When sufficient amount stock had 
been sold, the company, under its existing management, purported 
buy all the assets the corporation grossly inflated price. 
This excessive cost promotion and this parte sale the new 
the assets doubtless accounts for the insolvency 
the corporation, which was disclosed within few months after its 
embarkment upon the field confidence. 

The defendant Nishna Valley State Bank was going concern 
the town Riverton, from whom the respective plaintiffs borrowed 
money for the purpose buying corporation stock. Defendant Smith 
was the the bank. Cowden was its president. Armstrong 
was stock-selling agent, who sold the stock the plaintiffs. Frank 
Hess was retired farmer, who was employed Armstrong trans- 
port him over the highway his stock-selling business that locality. 
Huttig Co. was brokerage firm Iowa, which 
purchased many the notes given the new stockholder and which 
later negotiated such notes third parties. Bartlett was 
lawyer who purchased from the Huttig Co. two such 
notes, only one which involved this controversy. Bartlett had 
acquaintance with any other parties the suit, except 
Huttig had acquaintance with any the other parties, except the 
manager the corporation. 

The suit the plaintiffs primarily against the Missouri Valley 
Cattle Loan rescind their stock subseriptions and 
the money paid and the notes delivered payment 
having adjudged bankrupt the early months 
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1920, the plaintiffs are without practical remedy against it. They 
therefore ask remedy cancellation their notes the hands 
the Nishna Valley State Bank, and the hands Smith, and the 
hands Bartlett, the ground that these parties participated 
fraudulent conspiracy defraud them. The notes originally held 
the defendant bank were given for money borrowed. These notes were 
transferred the bank defendant Smith, its cashier. Smith pur- 
chased these notes recognition his obligation protect the bank, 
because the loans were made through his cashier. Smith 
filed cross-petition upon $5,000 note against Hopkins, and upon 
$1,500 note against Edgerton, and upon two notes total sum 
about $5,300 against Samuels. Bartlett filed cross-petition upon 
$1,500 note against Edgerton. The real ultimate question the 
case whether Smith and Bartlett were conspirators, whether they 
participated the fraud from which 
suffered. 

The volume plaintiff’s evidence directed largely against Smith, 
who was cashier the bank. The respective plaintiffs were cus- 
tomers the bank, and claimed have been influenced Smith 
alone into their disastrous undertakings. may stated broadly 
that Smith was either fraudulent actor the scheme, else 
was himself dupe thereof. were mere dupe thereof, his 
conduct even then might act quite influentially the respective 
plaintiffs were acting with fraudulent intent. such case, 
would common ground with the plaintiffs themselves, 
and would not liable them for their losses, even though his 
attitude may have influenced them their injury. The trial court 
found that Smith had not been guilty bad faith towards these plain- 
tiffs. study this complicated record leads approve 
such finding. view our with the finding the trial 
court, will serve useful purpose that deal herein with details 
the evidence. The proper limits opinion would not permit it. 

The appeals not seem prosecuted against Armstrong, 
Huttig, the Huttig Co., the Missouri Valley Cattle Loan Co. 
None these have made any appearance the appeal. Nor the 
appellants direct their argument against these defendants. The 
only appellees who have made appearance here are Smith, Cowden, 
Hess, the Nishna Valley State Bank, and Bartlett. confine our 
consideration the record, therefore, the respective rights the 
appellants against these appellees. The theory put forward the 
appellants that Smith accepted employment and compensation from 
the Missouri Valley Cattle Loan Co.; that thereby entered 
fraudulent conspiracy defraud the appellants, and pursuant thereto 
them through fraudulent representations purchase the 
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stock question. The claim made against the Nishna Valley State 
Bank predicated upon the charges made against Smith, its cashier, 
and some extent upon similar charges made against Cowden, the 
president the bank. 

Both Smith and Cowden became purchasers the corporation stock 
about the middle July, 1919. Their attention was first directed 
the corporation advertisement. They were seeking desirable 
investment. They both made rather diligent investigation the 
standing this corporation city Omaha. They found that 
the company bore good reputation with, and obtained ready credit 
from, the leading banks that city. This reputation was somewhat 
reflection that its predecessor, the MeNish Cattle Loan Co., 
which was supposed have been very successful enterprise. 
result this investigation, both Smith and Cowden bought their 
own initative par $5,000 worth corporation stock. these pur- 
chases neither them received any concessions whatever. Shortly 
thereafter they purchased from this corporation commercial paper for 
the Nishna Valley State Bank the amount $17,500. The 
immediate stimulus this purchase was that the bank had hand 
reserves approximately $100,000, upon which was paying 
interest depositors, and for which there was inadequate demand 
home. After the investment Smith and Cowden, stock-selling 
agents sold the stock the respective appellants. The fact that Smith 
and Cowden were owners stock was undoubtedly utilized these 
agents, and the fact that Smith (Cowden being absent from the state 
for several weeks following his purchase) freely professed confidence 
the investment, and answered all inquiries made him, was 
undoubtedly influential. 

The crucial question whether there was any bad faith Smith’s 
part such profession confidence. careful reading the record 
satisfied that Smith had implicit confidence the desirability the 
investment; that never assumed any relation agency the cor- 
poration its fiscal agent; that never received, directly in- 
directly, any compensation any character; that never profited, 
directly indirectly, any sale stock made; that, the contrary, 
was heavy loser perosnally, stockholder having acquired 
altogether more than $7,000 worth the stock. The trial court 
properly held that was guilty bad faith wrongful conduct 
any kind relation the appellants. Nor does the evidence 
implicate Cowden any act bad faith. purchased first block 
$5,000 worth stock, and later bought another block $5,000 
worth from Kish, purchaser who wanted sell. Cowden paid par 
for all that bought, without any concessions whatever. never 
profited any manner out any the transactions the corpora- 
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tion, with the appellants with others. He, too, had lost his invest- 
ment completely the appellants had lost theirs. find very 
little the which has any tendency show the far-reaching 
conspiracy pleaded the appellants and insisted upon argument 
here. Still less the showing that these answering appellees partic- 
ipated any such conspiracy. 

The notes these defendants held the Nishna Valley State 
Bank represented actual loans the full amount the notes. 
valid defense thereto disclosed herein. Smith, the present holder, 
therefore entitled recover thereon his cross-petition. The 
defendant Bartlett was resident stranger all the 
defendants, except Huttig. Through Huttig became purchaser 
two notes from the Missouri Valley Cattle Loan Co., one which 
was the Edgerton note. That became holder thereof due course 
and the best faith proved beyond The judgment the 
cross-petition was therefore proper. The decree below accordingly 
affirmed. 

Affirmed. 


PRESTON, and ARTHUR and JJ., 


BANK PURCHASING NOTE PROCURED 
THROUGH FRAUD DENIED 
RECOVERY 


Second National Bank New Hampton Scanlon, Supreme Court 
Iowa, 196 Rep. 


The plaintiff bank, contending that was the holder due 
course note executed the defendants and delivered the 
Missouri Valley Cattle Loan Co., brought this action recover 
the note. appeared that the note question was obtained 
from the makers false and fraudulent representations. The 
ease was submitted the jury, which returned verdict for the 
defendants. The plaintiff bank appealed. The question raised 
the appeal was whether the trial court should have directed 
verdict for the plaintiff. 

appeared that the plaintiff, while was contemplating the 
purchase the note sued upon, wrote the broker from whom 
later purchased the note that anything was found wrong 
with the note the bank would expect return him. Before 
purchasing the note the bank also wrote the makers inquiring 


similar decisions see Banking Law Journal Digest (Second 
Edition) 420. 
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whether the note was all right. Although the bank received 
answer nevertheless purchased the note. 

the trial, the plaintiff was requested produce two letters 
written the broker concerning the note suit. The bank 
failed produce the letters give reason for its failure 
produce them. 

was held that there was sufficient evidence justify the trial 
court submitting the case the jury the question 
whether not the plaintiff was holder due course. The 
judgment appealed from was, therefore, affirmed. 


Suit promissory note given the defendants the Missouri 
Valley Cattle Loan Co., which note was transferred the plaintiff. 
The case was submitted the jury, which returned verdict behalf 
the defendants. The plaintiff appeals. Affirmed. 

George Wright, Council Bluffs, and Stout, Rose, Wells Martin, 
Omaha, Neb., for appellant. 

Shelby Cullison, Harlan, for appellees. 


FAVILLE, J.—On August 15, appellees executed and 
delivered the Missouri Valley Cattle Loan Co., Nebraska corpora- 
tion, their certain promissory note for $5,000, payable one year, and 


bearing interest per cent. The note was given consideration for 
certain shares capital stock the said loan company. The record 
shows that the same note was obtained from the makers false and 
fraudulent representations. 

Appellant contends that was bona fide purchaser the note 
due course, and offered proof sustain this contention. The cause was 
submitted the jury, and verdict returned behalf appellees. 

The sole question for our determination whether under the record 
this case appellant’s motion for directed verdict its behalf should 
have been sustained the trial court. The appellees having offered 
testimony the false and fraudulent representations that induced the 
execution the note, the burden rested upon appellant establish that 
was holder due course. Code Supp. 1913, State Bank 
Chicago Oyleo Piano Co., 195 1152, 193 403; Anderson 
Savings Bank Hopkins, 195 Iowa 655, 192 824. 

Appellees contend that, every case where there proof that the 
note was procured fraud, question presented for the determina- 
tion jury whether not the payee holder due course, 
and that such instance court justified verdict for 
the holder this question. The argument the effect that the ques- 
tion the credibility the witnesses behalf the holder one for 
the jury, and that, even there and positive evidence that the 
payee holder due course, question arises for the jury deter- 
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mine the credibility the witnesses, and that the question does not 
come any instance one law for the court. 

This contention appellees too broad and sweeping, and not 
line with the previous holdings this court. The evidence that 
payee negotiable instrument holder due course may in- 
dubitable make the duty the trial court direct verdict 
behalf the holder such instrument, even though established 
that the instrument was induced fraud the part the original 
payee. Central State Bank Spurlin, 111 Iowa 187, 493, 
661, Am. St. Rep. 511; Johnson Buffalo Center Bank, 134 
Towa 731, 112 165; Arnd Aylesworth, 136 Iowa 297, 
407; Robertson Stock Company, 164 Iowa 230, 145 335; City 
National Bank Auburn Mason, 192 Iowa 1048, 186 30; 
nell Savings Bank Gordon, 195 Iowa 209, 191 852. 

also true that, although the payee may offer testimony direct 
and positive the effect that holder due course, still the facts 
and surrounding the transaction may such 
the question whether not the payee holder due course one- 
for the determination the jury. Connelly Greenfield Savings Bank, 
192 Iowa 876, 185 887; German Nat. Bank Kelly, 183 Iowa 269, 
166 1053; Anthon State Bank Bernard, 194 Iowa 1090, 191 
283; Mooers Stalker, 194 Iowa 1354, 191 175; Farmers’ Nat. 
Bank Pratt, 193 Iowa 406, 186 924; 
Co. Hauser, 195 Iowa 224, 191 880; Commercial Savings Bank 
Colthurst, 195 Iowa 1032, 188 844, 191 787. 

the case bar appears that the original payee the note, 
Missouri Valley Cattle Loan Company, was the the 
Cattle Loan Company, and that both said companies were under the 
management one McGrew. The makers the note suit are farmers 
residing near Irwin, Shelby county. The record shows that the presi- 
dent the appellant bank had various times for some years prior 
the purchase the note suit bought commercial paper one 
Huttig, note broker, Muscatine, Iowa. June 1919, McGrew 
had written appellant announcing the change the corporation from 
the MeNish Cattle Loan Company the Missouri Valley Cattle Loan 
Company. Appellant had purchased various times commercial paper 
from the MeNish company, and after the change the corporation 
purchased considerable amount notes given the Missouri Valley 
Cattle Loan Company. 

regard the particular transaction question, appears that 
some time prior September 15, 1919, the broker, Huttig, had written 
appellant offering sell certain notes described said letter said 
bank, the note appellees. September 16th, Huttig 
again wrote appellant, and inclosed two letters, which had 
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addressed two banks the town Irwin, where appellees lived. 
Each said banks made statements said letters regarding the 
financial standing appelles, and returned said letters with such in- 
dorsements Huttig, who forwarded them appellant. September 
15th appellant wrote Huttig, stating that had selected certain notes 


submitted Huttig, including the note suit, with others. This letter 
referred letters Huttig the 12th and 13th September. 


September 17th the loan company wrote direct the bank, 
saying that instruction from Huttig they were sending the bank cer- 
tain notes aggregating, with interest, $10,858.21, and advised appellant 
that was drawing appellant for the face said notes, plus the 
accrued interest, and less the sum $750. The lean company drew 
appellant September 18th for said amount, and the bank made re- 
September 24th drawing its draft for the amount the 
face said notes and interest, less $750. 

also appears that said time Huttig was indebted appellant 
note was not yet due and $750 the proceeds the notes sold 
appellant was indorsed this note Huttig’s under direction from 
him. 

September 19th appellant wrote appellees Irwin, stating 
had purchased their note, and inquiring appellees they had 
signed the same, and was all right. stamped return envelope 
was inclosed with this letter, which letter was received appellees 
due course mail, and which they made reply. 

The sole question whether not, notwithstanding the testimony 
the president appellant bank that purchased the note due course, 
there were sufficient cireumstances shown the evidence that properly 
took the the jury, whether under the record the court should 
have directed verdict behalf appellant. 

The letter appellant Huttig, dated September 15th, shows 
its face that referred two previous letters Huttig the 12th 
and 13th respecting the note suit, together with other notes. These 
letters were not produced appellant upon the trial, althongh request 
was made for the same. The failure produce these letters, which 
obviously referred the sale the note suit, was 
proper considered the jury. The burden resting upon appellant 
establish that was purchaser the note due course required 
the disclosure the information within its possession, and upon which 
connection with the purchase the note suit. The letters 
for should have been produced, reason given for the failure 
so, proper foundation laid and their contents proven. 

Furthermore, the letter September 15th, which appellant 
proposed purchase the note suit the statement ‘‘if anything 
shows bad these will expect return the same The 
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jury had right consider this connection with others 
passing upon the question whether appellant was purchaser 
due course. 

Again, September 19th, appellant wrote letter appellees, 
stating ‘‘we have this day purchased $5,000 note yours from the 
Missouri Valley Cattle Loan The letter also said, ‘‘We wish 
you would advise this note was signed you, and whether all 
stamped envelope was inclosed for reply. reply what- 
ever was received this letter, nor was the statement therein correct that 
appellant had purchased said note that date, for affirmatively appears 
that the note was not purchased paid for appellant until September 
24th, and that the time writing said letter the note was not the 
possession appellant. Notwithstanding that reply was received 
from appellees this letter, appellant remitted for the note the 
24th September. 

Upon the trial the case the president the bank, who conducted 
the negotiations for the purchase the note, was witness behalf 
appellant. testified regarding the $750 Huttig: 


got commission. got much money. didn’t know 
was commission what was. didn’t know there was anything 
that showed there was commission. told deduct $750, and 
give him for it. course might have had suspicion was 
getting commission. didn’t think was. supposed was getting 
commission, but didn’t suppose this amount. received all this 
for selling this bunch notes was large commission. didn’t know 
whether was commission.’’ 


have set out enough the evidence indicate that there was suf- 
ficient the record the jury the question whether not 
appellant was holder due course. must that the 
evidence very meagre, and means satisfactory and 
that jury might well have been warranted upon the record finding 
that appellant was holder due course. cannot substitute our 
own conclusions fact question for those jury, however, where 
there sufficient evidence the record carry the case the jury and 
sustain verdict returned thereon. think under our previous 
holdings, and upon the record this case, that the trial court did not 
err submitting the fact question the jury for its determination 
whether not appellant was holder due course. The case does not 
come within the class where the trial court would have been warranted 
directing verdict favor appellant because failure any suffi- 
cient facts carry the jury the question 
whether not the purchaser was holder due course. 

find error the record requiring interference our part, 
and the judgment appealed from must therefore affirmed. 
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NOTE SUPPORTED ILLEGAL CONSIDERA- 
TION 


New Howard Mfg. Co., Inc., Cohen, Supreme Court New York, 
Appellate Division, 202 Supp. 449 


note given for illegal consideration enforceable the 
hands holder due course unless the note void its inception 
reason express statutory declaration. the absence such 
statutory declaration the illegal consideration defense only 
action brought the original party the note one who 
not holder due course. 


Action the New Howard Manufacturing Co., Inc., against Abdo 
Cohen and others. From determination the Appellate Term, affirm- 
ing judgment for defendant, after trial the Municipal Court with- 
out jury, plaintiff appeals. Reversed, and judgment directed for 
plaintiff. 

Montefiore Levy, New York City (Charles Raskin, New 
York City, the brief), for appellant. 
David Rosengarten, New York City, for respondents. 


SMITH, J.—The action was brought upon promissory note for 
$100. Plaintiff assignee defendant Cohen. This note was given 
upon indebtedness two the defendants, Petillo and Catalano, 
the assignor, which indebtedness was owing prior February 25, 1921. 
about the 25th day February, 1921, the assignor form 
agreed with the defendants Petillo and Catalano, and divers other 
itors those defendants, that would accept. per cent. the 
amount the indebtedness from the two defendants full satisfaction 
and discharge thereof. Other creditors the defendants Petillo and 
Catalano, the same deed, agreed with each other and with the said 
Cohen that they would accept the same percentage full satisfaction 
the indebtedness due and owing them from the defendants Petillo and 
Catalano. The sole consideration for the note suit was secret prom- 
ise the plaintiff’s assignor that would unite deed composi- 
tion the debts the said defendants Petillo and Catalano. appears, 
further, that said note was one number notes made the de- 
fendants Petillo and Catalano the defendant Cohen for the balance 
the full amount due the said Cohen. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 267. 


y 


THE BANKING LAW JOURNAL 191 


The plaintiff bona fide holder said note, and the only question 
involved whether the hands bona fide holder the note 
subject the defense that was given unlawfully preference 
the said Cohen while the other creditors received only 
cents the dollar. 

That the agreement made between the debtor and this was 
illegal not questioned. Section the Bankruptey Act 1898, 
with the amendments 1910 (30 Stat. 554 Comp. St. 9613]), 
makes crime extort attempt extort ‘‘any money property 
from any person consideration for acting forbearing act 
bankruptey proceedings.’’ While the old Bankruptey Act made such 
absolutely void, there such provision the present Bank- 
ruptey Act. simply makes the contract illegal, which may 
pleaded defense the action, the action brought the orig- 
inal party said note his assignee with notice. 

Under the decisions this state has always been held that there 
between the original parties defense illegality, but 
against bona fide holder only competent show that the instru- 
ment under which suit brought was void instrument. claimed 
that the Negotiable Instruments Law our state has re- 
pealed the old law, that, even the contract was originally void under 
the statute, was good the hands bona fide purchaser. There 
was considerable conflict opinion this state and other states upon 
the effect this law, and the rights bona fide holder enforce such 
contract are fully Brannan the Negotiable Instruments 
Law, page 184. the note page 186 said: 


submitted that the weight authority and the better reasoning 
favor the view that the Negotiable Instruments Law does not im- 
pliedly repeal statutes which expressly necessary implication declare 
instrument void. Sections and are those chiefly relied upon 
favor the contrary view, but they not seem compel this 
sion. instrument made void statute, then there were 
instrument all, and, was said the case Martin Hess, supra, 
where Section was relied upon counsel for the plaintiff, ‘that this 
act was not intended inject life into written instrument that law 
was null and void initio apparent from the use the word 


who bound law and justice something which may en- 


action. Bouvier, 206. The maker note given pay- 
ment gambling transaction not liable such instrument, 
law such instrument null and void and 


Whatever may have been the diversity opinion, either this state 
other states, England, far this state concerned the ques- 
tion seems settled the case Sabine Paine, 223 401, 119 
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note void its inception for usury continues void forever, what- 
ever its subsequent history may be. void the hands inno- 
cent holder for value was the hands those who made the usuri- 
ous contract, because that which the statute has declared void cannot 
made valid passing through the channels 


The opinion Judge Collin, writing for unanimous court (223: 


the Negotiable Instruments Law was enacted, was estab- 
lished rule law this state and many other jurisdictions that holder 
note void virtue statutory declaration because usury, who 
became such before the maturity the note for value and without no- 
tice the usury, could not enforce the note. The rule exception 
the general principle that negotiable instrument, the hands 
innocent holder, who had received good faith the ordinary course 
business, for value, and without notice defense, not invalid and 
enforcible the holder. The general principle has been stated: ‘The 
bona fide holder for value who has received the paper the usual course: 
business unaffected the fact that originated illegal 
sideration, without any between cases illegality founded 
moral crime turpitude, which are termed mala and those founded 
positive statutory prohibition which are termed mala prohibita. 
law extends this peculiar protection negotiable instruments, because 
would seriously embarrass transactions expose the: 
trader the consequences having the bill note passed him im-- 
peached for some covert Daniel Negotiable Instruments. 
(6th Ed.) 197. The rule, constituting exception it, rests upon the: 
legislative intention and enactment. instrument which ex- 
pressly through necessary implication, declares void, strictly 
party support right. Claflin Boorum, 122 385, 388, 
note void its inception for usury continues void forever, 
ever its subsequent history may be. void the hands inno- 
cent holder for value was the hands those who made the usuri- 
ous contract. vitality can given sale exchange, 
that which the statute has declared void cannot made valid pass- 
ing through the channels The rule has general recognition 
judicial opinion [citing cases].’’ 


The statute usury this state makes usurious contract void 
initio; other statutes, statutes against gaming debts and statutes. 
regulating notes given for patent rights. clear that the Negotiable 
Instruments Law did not intend repeal the law, under which those de- 
cisions were made, that contracts made void statute had what- 
ever any time and could not enforced the hands bona fide 
purchaser. This case authority, strong controlling, that, 
where the statute itself does not make contract void, but, simply pro- 
hibits the act, where the contract only void matter public 
policy, the usages trade and the necessity for protection negotiable 
instruments require that the contract should hold that 
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contract not made void statutory declaration could defended 
against bona fide purchaser, either because statutory illegality, 
because illegality reason fraud other offenses mala se, would 
serious embarrassment the use these instruments they are 
commonly used trade, representing actual money. 

Cowing Altman, 435, page 439 (27 Am. Rep. 70), 
the court said: 


shall assume that the check suit was given carry out 
agreement made contravention the forty-fifth section the Bank- 
Act, for the payment Holbrook compensation beyond the 
legal fees allowed law for services assignee bankruptcy the 
firm Biesenthal, Falek Israel, and was void the hands the 
payee reason the illegality the consideration. But the Bank- 
ruptey Act does not expressly avoid note security taken upon such 
transaction, and the check, notwithstanding the illegality the con- 
sideration, would valid the hands bona fide holder for value, 
who took before was dishonored, without notice the illegality. 
Rockwell Charles, Hill, 499; Byles Bills, 

has many times been held that, where contracts are obtained 
through fraud, there placed upon the plaintiff the burden prove his 
bona fides, which was otherwise presumed. the rule held above 
sound, this rule law, applicable this case, would entirely unneces- 
sary, because the contract would void, and would invalid even 
the hands bona fide purchaser. 

order make contracts, whether mala mala prohibita, 
void initio, statutory declaration that effect and, 
without that statutory declaration, which does not here exist, the note 
good the hands bona fide purchaser. 

The determination the Appellate Term and the judgment the 
Municipal Court, therefore, should reversed, and judgment directed 
favor the plaintiff, with costs appellant all courts. All 


DIVERSION BANK FUNDS INTRUSTED 
MORTGAGOR FOR DELIVERY 
MORTGAGEE 


Columbia Basin Wool Warehouse Co. First Nat. Bank Fairfield, 
Idaho, District Court, 290 Fed. Rep. 260 


The plaintiff held chattel mortgage, duly recorded, upon cer- 
tain sheep. The sheep were sold the mortgagor without the plain- 
tiff’s consent. The mortgagor delivered the draft for the purchase 
price the defendant bank, with instructions send the proceeds 


THE BANKING LAW JOURNAL 


after collection the plaintiff, apply the mortgage indebted- 
ness. Contrary these instructions the bank applied part the 
proceeds the discharge the mortgagor’s indebtedness and 
placed the balance his Subsequently, the bank passed into 


the hands receiver who refused recognize the plaintiff 
ereditor. 

this action the plaintiff establish its status general 
for the amount money diverted the bank, judgment 
was given for the plaintiff, the court holding that the latter might 
pursue the proceeds the mortgaged property the amount 


its valid into the hands the bank which had knowingly and 
wrongfully received it. 


Equity. Suit the Columbia Basin Wool Warehouse Company 
against the First National Bank Fairfield, Idaho, and another. De- 
eree for plaintiff. 

Bissell Bird, Gooding, Idaho, and Jay Bowerman, Portland, 
Ore., for plaintiff. 

Edgerton, Pocatello, Idaho, and Sullivan Sullivan, 
Boise, Idaho, for defendants. 


DIETRICH, J.—The equities the controversy are scarcely 
open question. The fund dispute represents the proceeds the 
sale sheep upon which the plaintiff had valid mortgage duly re- 
Without the plaintiff’s consent the sheep were sold the 
mortgagor, who delivered the draft for the purchase price the de- 
fendant bank, with instructions send it, rather send the pro- 
ceeds, after collection, the plaintiff, apply the mortgage indebt- 
edness. violation this understanding the bank applied part the 
money, when collected, the discharge the mortgagor’s indebtedness 
it, and the balance placed his Shortly afterwards the 
bank closed, and its affairs are being wound receiver, who de- 
recognize plaintiff creditor. The plaintiff not asking 
preference, but prays only that given the footing general 
for the amount money diverted and appropriated above 
explained. 

The officers the bank had had something with the execution 
the chattel mortgage, and had actual, well constructive 
edge its existence, with reason believe, and, convinced, they 
did believe, the money came from the sale the mortgaged property. 
The only question seriously argued relates the remedy, and, the 
view defendants prevails, mortgagee practically without remedy 
against such misconduct the part bank. True, may sue the 
mortgagor for conversion, but the latter usually insolvent such 
ease. Theoretically may follow and replevin the mortgaged property, 
but ordinarily the property dissipated before learns the wrong. 


‘ 
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may possibly sue the purchaser, but the purchaser often dis- 
tant jurisdiction, and not infrequently insolvent. The bank, however, 
though willfully and knowingly appropriating all the fruits the wrong- 
doing, beyond the reach the courts, the 
contention. 

While this view seems have support some the decided cases, 
yield it. Technicalties and considerations mere 
form aside, see substantial reason why the mortgagee may not waive 
the tort and pursue the proceeds the mortgaged preperty, the 
amount its valid claim, into the hands one who knowingly and 
wrongfully receives it. equity and good conscience this money be- 
longs the plaintiff, and the court ought not for light reasons decline 
assist him getting it. Were there any contractual relation between 
the parties, perhaps the most appropriate form proceeding would 
action for money had and received; but, well recognized, its 
spirit and purpose such action very much like suit equity 
recover the fund, and, there being want privity between the parties, 
the course here adopted thought the more appropriate. Either 
principle the following citations are thought abundantly 
support this view: National Bank Baltimore Insurance Co., 104 
54, Ed. Russell Bank Nampa, Idaho, 59, 169 
Keel Levy, Ore. 450, Pac. 253, 254; Imperial Savings Bank 
Huff, 126 Ark. 281, 190 116; Crosby Frenso, Cal. App. 308, 
158 Pae. 1070; Corp, Jur., pp. 633,635. 

Bank Baltimore Life Insurance Co., supra, was suit equity 
brought the life company recover balance $11,000 
deposited its general agent, Dillon, account the bank carried 
the name Dillon, General Agent. The money had been seized 
the bank pay note which Dillon individually owed it. Among other 
things, the said: 


objected that the remedy the complainant below, any ex- 
isted, law and not equity; but the contract created the deal- 
ings.in bank account between the depositor and the bank alone, with- 
reference the beneficial ownership the moneys deposited. one 
sue law for breach that contract, except the parties it. 
There was privity created it, even upon the facts the present 
have found them, between the bank and the insurance com- 
pany. The latter would not have been liable the bank for overdraft 
Dillon, and action law upon the account could have been main- 
tained. But although the relation between the bank and its depositor 
merely that debtor and creditor, and the balance due the account 
only debt, yet the question always open, whom equity does 
beneficially belong.’’ 


_ 
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And again: 


undeniable that equity will follow fund through any number 
transmutations and preserve for the owners long can 
identified. And does not matter whose name the legal right stands. 
money has been converted trustee agent into chose action, 
the legal right may have been changed, but equity regards the bene- 
ficial ownership. conceded, for the abundantly show it, that 
when the bank received the deposits thereby became indebted the 
depositor. The debt might have been paid answer his checks, and 
thus the liability extinguished, the absence interference his prin- 
cipal whom the money belonged. But surely cannot maintained, 
when the principal asserted the right the money before the repayment 
and gave notice the bank their ownership, and their unwilling- 
ness that the money should paid their agent, his right claim 
had not ceased. bank can better situation than other 
debtor. our opinion, the equity the case, upon the merits, 
was manifestly with the 


The equities here are undoubtedly with the plaintiff, and, the remedy 
adopted being appropriate one, decree will entered granting the 
relief prayed for. hold otherwise would give encouragement 
the unwholesome and, constrained believe, growing practice 
which, substantially the manner here shown, the seeurity mort- 
gagee is, his hurt, wrongfully diverted the satisfaction unsecured 
against the mortgagor, held bank which customer. 


ASSIGNMENT JUDGMENTS OBTAINED 
NOTES PROCURED THROUGH FRAUD 


Bank Meno Coulter, Supreme Court Oklahoma, 
221 Pac. Rep. 495 


Two notes obtained from Coulter, fraudulently and with- 
out consideration were later assigned the Bank Meno. The 
bank had full knowledge the fraud and want consideration. 
Subsequently, the Bank Meno assigned the notes the Okla- 
homa State Bank Enid. 

The Oklahoma Bank brought suit the notes and recovered 
judgments the ground that was innocent purchaser for 
value before maturity. Without making any effort collect the 
judgments the Oklahoma bank assigned them the Bank Meno. 

Coulter brought this suit enjoin the collection the judg- 
ments. was held that the Bank Meno was better posi- 
tion enforce the judgments against Coulter than would have 
been enforce the payment the notes against him. 
ment for the plaintiff was affirmed. 
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Suit Coulter against the Bank Meno, corporation. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Hills, Manatt Bowen, Enid, for plaintiff error. 

Wedgwood and George Wilson, both Enid, for defend- 
ant error. 


JONES, C.—This suit equity enjoin the collection two 
judgments which were originally obtained the Oklahoma State 
Bank Enid, who without attempting enforce the same, after 
their procurement, assigned them the plaintiff error. The basis 
the judgments were two promissory notes $1,000 each, fraudu- 
lently obtained from the defendant error for stock the Geronimo 
Motor Company. The agents who procured these notes from the de- 
fendant error, Coulter, made their headquarters the Bank 
Meno, plaintiff in-error herein, and were aided and abetted its 
procuring the same. 

The notes were assigned the Bank Meno, plaintiff error, 
the Geronimo Motor Company, and assigned the Bank Meno 
the Oklahoma State Bank Enid, plaintiff the original suit, 
and judgments obtained thereon were assigned after their procurement 
the Bank Meno. the original suit for judgment the notes 
the lower court found that the plaintiff error herein obtained the 
note with full knowledge that the same was fraudulent and without 
consideration, and gave the Oklahoma State Bank judgment upon the 
sole grounds that was innocent purchaser, and holder the 
same, having obtained the same indorsement before maturity with- 
out knowledge the fraud. The Bank Meno, plaintiff error, 
transferred the notes the Oklahoma State Bank under written 
agreement make the purchasers whole the event failed 
realize the notes bringing suit. the trial the case Okla- 
homa State Bank against Coulter, defendant error, this case, 
Cotton, the Bank Meno, was witness, and Hills, 
Manatt Bowen, its attorneys, brought the suit and conducted the 
trial; consequently the plaintiff error herein had full knowledge 
the contention made and the result that case. the trial 
the case the court rendered judgment for the plaintiff, Coulter enjoin- 
ing the collection the judgments the hands the Bank Meno, 
plaintiff error herein. 

The only defense made plaintiff error that res judicata, 
that all the matters set and pleaded this suit were 
pleaded and adjudicated the action for judgment the notes, and 
that the defendant error cannot heard raise the question 
fraud and lack consideration this time, and now urges that con- 
tention this court, and cites numerous authorities support the 
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rule principle res judicata, and calls special attention the doc- 
trine announced Cye. 1215, and many authorities there 
cited, and also special attention the case Comanche Ice 
Fuel Co. Binder Hillery (Okl. Sup.) 172 Pac. 629, and other 
Oklahoma authorities announcing and upholding the rule res 
judicata. There question but that the rule contended for 
the general rule and would apply this case, were not for the 
fact that the facts controlling this case bring within the excep- 
tions the general rule. 

The undisputed facts, disclosed the record this are 
that the notes which were the basis the judgments here con- 
troversy were obtained from the defendant error, Coulter, 
fraudulently and without consideration. They were then assigned 
the Bank Meno, plaintiff error, who had full knowledge the 
fraud and want consideration and were assigned the Bank 
Meno with recourse the Oklahoma State Bank Enid. The Okla- 
homa State Bank brought suit the notes and procured 
and thereafter, without having made any effort collect the same, 
assigned them the Bank Meno, who was charged with knowledge 
the fraud perpetrated the procurement the notes, the basis 
the judgment, and with knowledge the fact that the Oklahoma 
State Bank had procured judgment the notes; solely for the reason, 
and upon the grounds, that they were innocent purchasers for value 
before maturity. heretofore stated, the Bank Meno had full 
knowledge the institution the suit the notes and participated 
the trial. The rule that one who actively participates 
though technically not party, bound the judgment. And the 
courts have gone far hold that testifying witness may 
sufficient participation. Cye. 1249; Pew Johnson, Mont. 
173, Pac. 770, 119 Am. St. Rep. 852; Am. Bonding Co. Loeb, 
Wash. 447, Pac. 282. The application this rule, however, not 
necessary order maintain the rights the defendant error 
herein, but strengthens his position and places the plaintiff error 
greater disadvantage its effort collect the judgments con- 
troversy. The plaintiff error, after taking the assignment these 
judgments, was better position enforce them against the de- 
fendant than would have been enforce the payment the notes 
against him. these judgments had been assigned for value some 
person other than the plaintiff error, such party would have been 
purchaser with clean hands, and taken them free all equities, with 
full authority enforce their payment; but not with the plaintiff 
error, only take the judgments subject the equities 
the defendant error against it. 
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Daniel Negotiable Instruments, vol. 805, holds that the 
rule, which provides that holder with good title may transfer ne- 
gotiable paper party having notice its infirmity, and vest the. 
transferee with his title therein, subject the exception that such 
transfer cannot made back prior owner the paper, who had 
knowledge the fraud; the text being follows: 


General Rule. But this rule subject the single 
exception that the note were invalid between maker and payee, 
the payee could not himself purchase from bona fide holder be- 
come successor his rights; not being essential such bona fide 
holder’s protection extend the principle far. And the like ex- 
ception made courts equity determining the rights per- 
sons having defective titles estates. the payees the note were 
the agents the real party interest they could not become- the 
owners the note held purchasers without notice the 
transaction which the defense inhered.’’ 


The same rule announced Eaton Equity, page 162, 


bona fide not only entitled for his 
title while remains him, but may also transfer such title 
any other person, and with goes his superior equity bona fide 
purchaser. although the grantee the bona fide purchaser 
have notice outstanding conflicting interests which are 
upon the title, may still claim the benefit the superior 
equity acquired his grantor bona fide purchaser. But 
this rule subject the exception that bona fide purchaser can 
not reconvey the title, free from prior equities, former owner, 
who was charged with notice such equities.’’ 


And the following authorities are cited support the same: 
Bumpus Platner, Johns. Ch. (N. Y.) 213, 219; Schutt Large, 
Barb. (N. Y.) 373; Chureh Ruland, Pa. 432; Ashton’s Appeal, 
Pa. 153; Clark MeNeal, 114 295, 405, Am. St. 
Rep. 638; Johnson Gibson, 116 Ill. 294, 205; Trentman 
Eldridge, Ind. 525; Brown Cody, 115 Ind. 488, 

The case Clark supra, involves almost precisely the 
same question law and almost the same facts appear the in- 
stant case. 

Ramsdell Co. held second mortgage upon real estate. The 
first mortgage was not record, but they acquired their mortgage 
with full knowledge it. Ramsdell Co. sold their mortgage 
innocent purchaser and guaranteed the payment it. This purchaser 
foreclosed his mortgage, and decree was entered directing the sale 
the land for its satisfaction; but before the sale took place the 
holder the prior mortgage commenced action establish his 
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lien, including this purchaser and Ramsdell Co. defendants. 
Co. then paid their purchaser the full amount his 
interest, and costs fulfillment their guaranty him. 
They then had the land sold under this decree obtained their pur- 
chaser, and was bid in, the name James Ramsdell, one 
Ramsdell Co.; and the referee made deed him. The de- 
fense was then set this suit brought the owner the first 
mortgage that Ramsdell Co. were innocent purchasers and holders 
this real estate, because the party whom they had sold their 
mortgage, and who procured the decree under which they purchased 
the real estate, was innocent holder. 

The opinion well-considered one, collating the authorities, and 
including the opinions both the eminent equity authors, Story and 
Pomeroy the second paragraph the opinion being follows: 


clear that sale any one except Ramsdell Co., their 
representative, would have destroyed the lien plaintiff’s 
But sale Ramsdell Co., one who purchased for them, would 
not have this effect. the lien their mortgage, while they held 
it, was subject that the plaintiff’s, their title under 
that mortgage would subject the same lien. selling the mort- 
gage they did not destroy plaintiff’s equity, but simply prevented her 
from asserting against bona fide purchaser. they had after- 
wards bought the mortgage the equity would have once reattached, 
and when they bought the land upon sale under the mortgage the 
equity lien forthwith revived. familiar principle 
that where one purchases with full notice the equitable claim 
another the same property will not permitted protect him- 
self against that claim, but his own title will postponed and made 
subservient it. This upon the ground that guilty con- 
fraud. If, however, transfers bona fide purchaser, 
the latter not only takes good title, but can transfer good title, 
even one who purchases with notice the facts, otherwise the 
bona fide purchaser could not get the market value his property. 
this general rule, however, there exception. The principle 
protection does not extend the one guilty the constructive fraud, 
even purchases from bona fide purchaser. The rule stated 
Story, Eq. Jur. 410, that ‘it wholly immaterial what 
nature the equity is, whether lien incumbrance trust, 
any other claim; for bona fide purchaser estate, for 
valuable consideration, purges away the equity from the estate, the 
hands all persons who may derive title under it, with the exception 
the original party, whose conscience stands bound the violation 
his trust and meditated fraud. But the estate becomes revested 
him the original equity will reattach his hands.’ The rule 
and the exception are laid down Pom. Eq. Jur., 754, follows: 
‘If the title land, having passed through successive grantees, and 
subject the hands each prior outstanding equities, comes 
for value and without notice, freed from these 
‘equities. obtains valid title, and, with single exception, the 
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full power disposition. This exception that such title can not 
conveyed, free from the prior equities, back former owner who 
was charged with notice.’ The authorities are uniform upon the sub- 
ject, far, least, they apply the facts this 


think these authorities are decisive the rights the parties 
this case, and that they very forcible manner set forth the 
rule, followed the trial court. 

therefore recommend that the case affirmed. 


EVIDENCE CUSTOM NOTARY ADMIS- 
SIBLE SHOW MAILING NOTICE 
PROTEST 


Thorn Aler, Supreme Court Appeals West Virginia, 
114 Rep. 741 


action note against the maker and indorser thereof 
the latter contended that was not given notice dishonor. 
notary’s certificate protest was introduced evidence that the 
note was protested for non-payment and notice protest and dis- 
honor given the indorser. 

The notary, who was also officer the bank where the note 
was payable, admitted that could not remember mailing notice 
dishonor the indorser the note. testified, however, that 
was his prepare written notices protest after four 
o’clock the day paper fell due, inclose such notices sealed 
envelopes properly stamped and addressed the drawers in- 
dorsers the paper protested, and deposit them the place 
where the outgoing mail the bank was customarily left, 
taken the post office the bank’s messenger his line duty. 
was held that this evidence was competent the jury 
the whether the notice the indorser was actually 
posted. 


Suit Thorn against Vernon Aler and Butler: 
Judgment for plaintiff, and the last named defendant brings error. 
Affirmed. 

Walter, Kilmer Byrer, Martinsburg, for plaintiff error. 

Emmert, Martinsburg, for defendant error. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 748. 
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MILLER, J.—This suit was begun the court notice 
motion for judgment the past due note the defendant 
dated July 13, 1921, whereby sixty days after date Aler promised 
pay the order Butler nineteen hundred and seven dollars and 
one cent, value received, negotiable and payable the Old National 
Bank Martinsburg, and endorsed Butler plaintiff, who was 
and still the owner and holder thereof. 

The notice avers that upon the maturity said was pre- 
sented for payment the time and place payment designated 
therein, payment demanded and refused, and that thereupon the said 
note was duly and regularly protested for non-payment, and that the 
protest were $1.12, and that notice protest was duly 
given said Butler endorser, and that was still unpaid and held 
the plaintiff. 

Accompanying the notice was the statutory affidavit the plain- 
tiff the amount due the note, described substantially the 
notice for judgment, the amount claimed the affidavit being the 
principal the note, with interest from maturity October 19, 1921, 
the date the affidavit, and the costs protest, aggregating $1,928.15. 
The verdict and judgment was for $1,962.79. 

plea writing the defendant Butler answered that was not 
indebted the plaintiff said note the amount alleged, nor 
any amount; that was accommodation endorser said note, 
which was payable Old National Bank Martinsburg al- 
leged said notice; but that upon its maturity the said note was not 
presented for payment the place payment and payment de- 
manded and refused, and that said note was not duly and regularly 
protested for nonpayment, nor was notice protest and dishonor duly 
given him, nor was any notice thereof given all; wherefore avers 
not liable any amount said note; and issue was joined 
said plea. 

The controlling questions fact dispute before the court and 
jury the trial were; (1) whether the note had been presented for 
payment the time and place appointed; and (2) whether notice 
the dishonor thereof had been duly given the endorser render 
him liable the plaintiff thereon. 

The plaintiff introduced evidence the nete with the certificate 
protest attached, the note showing endorsed across its face, ‘‘Pro- 
tested for non-payment September 11, 1921,’’ but showing that the 
figure ‘‘2’’ had been written over the second figure the date; and 
signed ‘‘W. Notary The certificate protest 
attached was due form and signed the notary, and the face 
thereof showed that September 12, 1921, the original said note 
was, the request the holder thereof, presented the cashier 
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the Old National Bank Martinsburg, West Virginia, said bank 
Martinsburg, West Virginia, where the said note was payable, and 
payment thereof demanded, which was refused, whereupon the same 
was, the request the holder, solemnly protested against the 
drawer and endorsers, and that notices, partly written and partly 
printed, were placed the post office said Martinsburg, directed 
the said Butler Inwood, Va., post-paid, respectively 
informing them said demand, non-payment, protest and dishonor 
said note. 

the offer the note, with the endorsement across the face thereof 
and the certificate protest thereto attached, and upon the concession 
counsel that the date the protest endorsed the face the note 
and also the face the certificate had then recently been changed 
the notary correct the mistake the actual date the present- 
ment and protest the notary, the defendant Butler objected the 
introduction the note, the endorsements thereon, and the certificate 
protest. The court overruled the objection and permitted both note 
and certificate evidence. After proving plaintiff his owner- 
ship the note, that had knowledge that the note had been 
protested September 11th, and that knew nothing the fact 
that the date the protest and the certificate had been changed, the 
plaintiff rested his case. But after defendants had introduced one 
witness, one Rogers, attorney, and proved him that had 
seen the note the office plaintiff’s counsel few days before, and 
that the date the protest had not been changed from September 11th 
the 12th, which was conceded counsel for plaintiff, the plaintiff 
called witness his behalf McAneny, the notary, and also 
the Old National Bank Martinsburg, and proved him 
that this change the date was made correct error; that 
September 11, 1921, the due date the note, fell Sunday, but 
law changed Monday the 12th; and that the mistake was the result 
writing the head the note the due date instead September 
12th, the date the note was actually due and payable, and when 
must necessarily have been presented and protested. admitted 
kept other memorandum the presentment and protest except what 
was endorsed the face the note and contained the certificate 
protest, and had other record the transaction; but said that 
the usual course business the bank notes which fell due Sunday 
were presented and protested Monday, and that was only from 
this usual course business and his reference the dates the 
note and that protest and the date the calendar that could speak 
the actual facts the true date thereof. 

the fact the mailing the notice protest the 
defendant Butler, McAneny could only say that the usual course 
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business protest notices were made out after four o’clock each busi- 
ness day and put with the rest the mail the bank, which was 
taken the post office and deposited regular post office messenger. 

sustain the plea the defendant Butler, introduced his co- 
defendant Aler, the maker the note, who swore that called the 
bank Thursday following the date the maturity the note and 
was shown the note one the other the two tellers the bank, 
could not remember which the two, and that did not then have 
endorsed its face any stamp endorsement protest. This 
evidence was objected to, but was admitted over the plaintiff’s objec- 
tion. also said that later that evening talked with Mr. McAneny 
about it, and said him that was going Hagerstown raise the 
money pay the note, and that McAneny suggested leaving the note 
lie there. had other notes the bank, seems, and says 
asked about all them general. was asked cross 
examination: ‘‘Did you ask him particularly about the amount due 
this note?’’ His answer was: ‘‘No, did not, because had already 
gotten And then admitted that said so, was 
mistaken his previous examination saying that asked 
about the discount interest the note suit. 

test the accuracy Butler’s memory and discredit his 
evidence witness the question notice the dishonor the 
note, was asked cross examination whether was not 
number Aler’s notes; and answered that was, but could not 
remember how many. was further interrogated counsel, and 


answered follows: 


How many notes were you for Mr. Aler the First National 
Bank Hancock? <A. Three, think. Wasn’t five? May be. 
How many notes are you for him the First National Bank 
Hagerstown? One. How many notes for him were you 
the Old National Bank Martinsburg? don’t know. About? 
don’t know, couldn’t say. How many were you the 
Merchants and Farmers Bank? don’t know. Did you ever 
receive notice protest any notes you endorsed for Aler? Yes, 
sir. Which ones? Well, don’t know which notes they were 
on. Couldn’t you have gotten the notice protest and thought 
was protest note that was due the Old National? 
didn’t get notice. Never got any? <A. Not that note. How 
you know? Well, usually open mail. Did you ever get 
notice protest any note? Yes, sir. Did you get the 
notice protest note the First National Bank Hancock 
the 28th day February? don’t know. Did you get 
notice protest from the Old National Bank Martinsburg note 
made Vernon Aler, dated January 15, 1921, due March 16, 1921, 
for $1,907.01? No, sir. Did you ever get protest notice for 
note that amount from anybody? No. (By defendant’s 
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counsel) Were you any other note Thorn, except this note 
for $1,907 and its That, couldn’t tell you. (By 
plaintiff’s counsel) Did you ever get protest note the Thorn 
Lumber Co. for $1,400, about? don’t 


Counsel argued from this evidence that little, any, weight should 
given the testimony Butler. went in, however, over plaintiff’s 
objection, and the jury evidently gave such consideration their 
judgment was entitled to. They had their power say whether 
was sufficient overcome the prima facie evidence the facts con- 
tained the certificate such was the province the jury. 

the conclusion the evidence, the court, the instance 
plaintiff, the jury follows: 


court instructs the jury that the certificate protest attached 
the note introduced this was prima facie evidence the 
facts stated the certificate—that is, that said note was duly protested 
the Old National Bank Martinsburg the place where said note 
was payable the day said note matured, that payment thereof was 
demanded, which payment was refused; and that said note was duly 
protested; and that notice said presentation, demand 
ment was placed the post office Martinsburg, directed 
Butler his nearest post office, informing said 
said demand, non-payment, protest and dishonor said note; and 
the jury further believes that the presumption said facts has not 
been overcome the testimony the witnesses then they shall find 
verdict for the plaintiff and against the defendant Butler for the 
amount said note, interest and protest charges.’’ 


instruction behalf the defendants the court presented 
the jury the counter proposition, that before they could find for 
plaintiff, they must satisfied preponderance the testimony 
that the note sued was presented for payment and dishonored 
the 12th day September, and that notice thereof was placed the 
post office the United States Martinsburg, West Virginia, 
addressed the defendant Butler, either the 12th day September, 
1921, the following day, and unless satisfied, they should find 
for the defendant. These two instructions fairly presented the only 
issues the 

But the defendant requested two other instructions, which the court 
refused, the first which would have told the jury that the note 
sued was not actually protested September 12, 1921, then the 
certificate protest purporting show the fact such protest was 


not even prima facie evidence presentment, dishonor and notice of. 


dishonor the note. The second would have told the jury that the 
notary did not make memorandum the note sued on, either 
the impression stamp, some other way, September 12, 
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1921, the effect that the same was protested that day, then the 
note was not fact protested, and they should not consider the 
certificate the notary introduced evidence purporting show the 
protest the note that day. 

The ruling the court the first these rejected instructions 
may justified perhaps the ground that the subject thereof was 
substantially the two instructions given, number one for the 
plaintiff and number one for defendant. But second ground that 
was misleading. The certificate protest did fact continue 
prima facie evidence the facts stated, though course the prima 
facie character the evidence might overthrown proof satisfying 
the jury that the certificate was not true but false. 

The ruling the second the rejected instructions was justified 
the ground that would have destroyed the prima facie evidence 
the certificate protest the jury should find that memorandum 
the protest had not been endorsed the note September 12, 
1921. While the usual and proper way perhaps for the notary 
endorse his memorandum protest the face the note, may 
made some other record. The certificate protest would itself 
sufficient made the time the same day shortly after the 
presentment, demand and protest. the case here the claim that 
the noting the facts was not only made upon the note the time 
but that they were extended into the certificate the same day. 

Under our uniform negotiable instruments law, chapter 98A, Code 
1918 (Code 1913, sees. 4172-4368), longer necessary, order 
hold the endorser, that the instrument protested, except 
the case foreign bill exchange. the instrument has been 
duly dishonored presentment, non-acceptance non-payment, and 
notice thereof drawer endorser, the case may be, there need 
formal protest. But the holder would preserve the 
prima facie evidence the facts necessary charge drawer 
endorser, may have the instrument formally protested the 
notary. provided section 118 said chapter 98A (sec. 
4289). And section chapter the Code (Code 1913, sec. 
2801), relating notaries public and commissioners, and section 
chapter 99, relating bills, notes and other writings, now superseded 
corresponding provisions said chapter 98A, also provide. 
the case Peabody Insurance Co. Wilson, Va. 528, 
888, was held that the true construction the former sections the 
Code was that the certificate protest negotiable note, other 
instrument mentioned therein, constituted prima facie evidence the 
facts stated therein. Such evidence, was held, was the nature 
documentary evidence. And course, held that case, 
question law for the court determine whether the facts stated 
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constitute due presentment notice charge the endorser. 
the here, however, not denied that the facts certified, true, 
are sufficient law hold Butler, the endorser the note sued on. 
And provided section 105 said chapter 98A 
(sec. 4276), that notice dishonor has been mailed endorser, 
the sender deemed have given notice notwithstanding any mis- 
the mails. 

One the principal questions argued pro and con counsel for 
the parties whether the admitted change the date the endorsement 
the face the note and the certificate protest destroyed the nota- 
tion the certificate prima facie evidence the facts recited. That 
such mistake the certificate may corrected the notary 
reference his notations, but not from memory, was decided long 
time ago, Bailey Dozier, How. 23, Ed. 328. This case 
and that Mattingly Bank Commerce, 1048, Ky. 
Law Rep. 1029, hold that where the notafy has actually made the 
note other record his notations, may extend them into his 
certificate within any reasonable time thereafter. laid down 
with reference the authorities Daniel Neg. Inst. (6th Ed.) 
939, 1115; and decided Moreland’s Adm’r Citizens’ 
Savings Bank, 114 Ky. 577, 521, 900, 102 Am. 
St. Rep. 293. According these authorities notary should not 
permitted contradict his record his oral evidence. But will this 
rule deny him the right authority correct the same plain and 
palpable facts, the date the protest was actually made, when can 
reference his notations his certificate protest, the 
records the bank, and the calendar months and days? Courts 
take judicial notice that banking institutions not business 
Sundays; and protest saying note falling due 
Sunday was then protested, would its face some evidence 
mistake correctable reference the calendar, and the law applicable 
thereto. 

Finally, must inquire whether the fact notice Butler, 
the dishonor the note, prima facie evidence which was estab- 
lished the certificate protest, was overthrown the admission 
the notary that could not remember the fact the mailing 
thereof. certified the fact his certificate protest, and course 
would not permitted contradict his certificate such negative’ 
testimony. held Zollner Moffitt, 222 Pa. 644, Atl. 285. 
does admit that did not person place notices protest the 
post office, but said that was his custom, the due course busi- 
ness, prepare written notices protests after four o’clock the day 
the paper fell due, enclose these sealed envelopes duly stamped, 
addressed the drawers endorsers the paper protested, and 
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deposit them the place where the outgoing mail the bank was 
customarily left, taken the post office the bank’s messenger 
his line duty. Connecticut this evidence was held ad- 
missible, and the absence any denial the receipt the notice, 
sufficient justify the court finding that such notice was received 
the addressee. Central National Bank Stoddard, Conn. 332, 
Atl. 472.. The evidence the defendant Butler, denying that 
had ever received any notice protest this case, was competent 
the jury. think, however, view the certificate protest 
and the character the evidence Butler respecting other notes 
endorsed for Aler and his inability recall the facts with respect 
notices protest them, that the court and jury were justified 
finding against him. 

Finding error justifying reversal, are opinion affirm 
the judgment. 


NOTE HELD GOVERNED ARKANSAS 
USURY LAW 


Tallman Union Loan Trust Co., Supreme Court Arkansas, 
256 Rep. 379 


The Union Loan Trust Co. brought action the holder 
note against the maker thereof. The note question was given 
for sum money advanced the maker, resident Arkansas, 
the payee, resident Indiana who had never been Arkan- 
sas. 
The note was dated Stuttgart, Ark., and was payable 
bank that city. was signed Stuttgart, and there delivered 
the payee’s agent for transmission him. The money advanced 
the payee the maker was paid him Stuttgart. 

The defense the action was that the note was usurious. The 
plaintiff contended that the note was Indiana contract and 
should governed the usury laws that state, and not 
the laws Arkansas. 

was held that the note was prima facie Arkansas contract, 
and since infringed the usury law that state, there could 
recovery either principal interest. judgment for the 
plaintiff was reversed. 


Action the Union Loan Trust Company against Tallman 
and another. Judgment for plaintiff, and defendant named appeals. 
Reversed and remanded, with directions dismiss. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 1168. 
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Geo. Lewis, Stuttgart, for appellant. 
Pettit and Leach, both Stuttgart, for appellee. 


SMITH, J.—This suit appellee against appellant recover 
the following promissory note: 


Stuttgart, Ark., June 1921. 
year after date, promise pay the order Rice, 

six thousand and no/100 dollars, for value received, payable the 

first National Bank, Stuttgart, Ark., with interest from date the 

rate ten per cent. per annum until paid. Demand, notice pro- 

test, and nonpayment waived makers and indorsers. 
Indorsements: ‘‘A. Rice.’’ 


There was prayer also for the foreclosure lien upon $6,200 
notes pledged collateral the principal note. The note was 
assigned appellee, and the answer denied the assignment was for 
value and the usual course business, and pleaded usury. There- 
after amendment the complaint was filed, alleging that the note 
evidenced Indiana contract. There was decree favor the 
plaintiff, and the defendant, the maker the note, has appealed. 

The testimony established the following facts, much which 
undisputed. Appellant resident Stuttgart, Ark., and desired 
borrow some money. Accordingly, wrote letter Smith, 
his cousin, who resides Cleveland, Ohio, and asked him negotiate 
loan. Smith submitted the proposition Rice, resident In- 
diana, who stated that had some money which would loan for 
per cent., after first deducting per cent. Upon being advised 
the terms upon which Rice would make the loan, appellant wrote Rice 
the following 


Rice—Dear Sir: accordance with the recent corre- 
spondence had through Mr. Smith hand you herewith two 
blank notes, one for $5,000 and one for $6,000, each due one year after 
date. also hand you two collateral notes. should like 
have $6,000 instead the $5,000 mentioned your letter June 
However, you care let have only the $5,000 that will 
alright. Please retain the two collateral notes and return whichever 
one the other notes you prefer take the Exchange Bank 
this place, together with draft for the amount same less the 
agreed discount five per cent. Your instructions the bank will 
be, course, turn over the draft when sign the note, which 
the bank will then return you. will, course, see that the note 
properly stamped. The reason handling the transaction 
this way that not know whether you prefer accept the 
$5,000 the $6,000 note. 

truly, 
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reply, Rice wrote the following letter: 


have decided let you have the $6,000 and forwarding 
draft Fort Dearborn National Bank, No. 21,626, for $5,750.00, also 
your note for $6,000 the Exchange Bank, Stuttgart, Ark., with the 
instructions turn this draft over you receipt the enclosed 
note signed and stamped 


Appellant called the bank and signed and delivered the note 
it, and the bank turned the draft over him. 

was developed that some years ago appellant had indorsed 
note, and that and the maker thereof pleaded usury, when sued 
enforce payment, and appellant admitted that had general 
edge the usury laws, and also testified that executing the note 
was his purpose execute valid obligation. was shown also 
that Rice had never been Arkansas, and that this was the only 
transaction had ever had this state. 

The decision the court below defended upon the ground that 
the transaction was Indiana transaction and, therefore, controlled 
the laws that state. The court below accepted this view and 
rendered decree for the $5,700 actually advanced and per cent. 
interest thereon; being the law Indiana that where greater 
rate interest than per cent. has been contracted for, the excess 
over per cent. shall deemed usurious and may recouped 
the debtor when called upon for payment. 

There are number interesting questions discussed the excel- 
lent briefs the case, but find the preliminary question fact 
decisive the case, and discuss only. both 
parties that this contract, like any other, governed the law 
the place where was made, not, its terms, per- 
formed elsewhere; but performed state other than 
that which was made, the law the state which is, its 
terms, performed, must govern. 

think the testimony establishes the fact that the note sued 
Arkansas contract and must, therefore, governed the laws 
this state. 

The note dated Stuttgart, and payable the First National 
Bank that city. was actually signed Stuttgart, and there 
delivered the bank Rice’s agent, for transmission him, and 
the money was actually paid appellant Stuttgart. true the 
money was paid the bank Stuttgart cashing draft drawn 
bank Chicago; but these circumstances are unimportant except 
far they tend show where the place performance the con- 
tract was. Prima facie the note Arkansas contract. purports, 
its face, contract performed this state, and think 
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the testimony does not show that the parties intended contract with 
reference the laws another state, and this true, the note 
tainted with usury and there can recovery either principal 
interest. Rice testified that made the loan Indiana, and gave 
his reason for stating that was there that accepted the 
proposition make the loan, and that the preliminary negotiations oc- 
curred that state; but the consummated contract the note, and, 

Counsel cite numerous the effect that within the power 
contracting parties establish the place according the laws 
which the validity and construction contract should deter- 
mined; and other cases the effect that when doubtful whether 
the contract performed one state, where its provisions are 
lawful, another state, where its provisions render invalid, that 
will presumed that the parties intended that law control 
which would uphold, rather than destroy, the contract. 

Numerous dealing with these questions are collected the 
note Midland Savings Loan Co. Henderson, Okl. 693, 150 
Pac. 868, 1916D, 745. But unimportant where the 
contract was made was carried out this state, for, was 
said Justice Folger for the Court Appeals New York the 
ease Dickinson Edwards, 574, Am. Rep. 671, 
would novel doctrine the usury laws stat® could not 
violated transaction agreed upon outside its bounds. 

The note sued upon infringes the usury law this state, and 
there can, therefore, recovery either principal interest. 
German Bank DeShon, Ark. 

The decree the court below will therefore reversed and the 
cause remanded with directions dismiss the complaint. 


INDORSERS NOTE DISCHARGED PRE- 
SENTMENT PLACE OTHER THAN 
THAT SPECIFIED NOTE 


Eagle Lumber Co. Oil States Lumber Co., Supreme Court 
Louisiana, So. Rep. 270 


The payee promissory note brought action thereon and 
recovered judgment against the makers and indorsers the 
note. appeared that the note question was made payable 


NOTE—for similar decisions see Banking Law Journal Digest (Second 
Edition) 935. 
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Eagle Mills, Ark., but was presented for payment, and protested 
Shreveport, La. 

One the indorsers appealed from the judgment, 
judgment against him was reversed. was held that since the 
note was not presented for payment the place specified 
the presentment was insufficient under the Negotiable Instruments 
Law charge the indorsers with liability. 


Action the Eagle Lumber Company against the Oil States Lum- 
ber Company, James Denny, and others. Judgment for plaintiff, 
and defendant Denny appeals. Reversed. 

Dickson Denny, Shreveport, for appellant. 

Hamilton, Shreveport, for appellee. 

Division composed Dawkins, Land, and Leche, J.J. 


LECHE, J.—Plaintiff, holder and payee certain promis- 
sory note, brought this suit against the Oil States Lumber Company, 
maker the note, and against John Kennedy and James Denny, 
indorsers thereon. Judgment was rendered against all the defendants 
prayed for, and this appeal was taken Denny. 

Appellant presents several defenses against the demand plain- 
tiff, only one which will discussed this opinion, believe 
that discharge indorser and frees him from liability. 

The note sued was made payable Eagle Mills, Ark., where 
the payee resides, but was presented for payment and protested 
Shreveport, La., the domicile and place business the maker. 

The Negotiable Instrument Law (Act No. 1904, 147) pro- 
vides, section 73, that presentment for payment made the 
proper place where place payment specified the instrument, 
and the instrument there presented. section presentment for 
payment necessary order charge the indorsers, and section 
indorser whom notice dishonor not given discharged. 

Plaintiff’s note not having been presented for payment Eagle 
Mills, Ark., the place specified, and the proper place for presentment 
required the provisions the Negotiable Instruments Law, the 
only question issue then, whether the presentment for payment 
made Shreveport was sufficient charge the indorsers. According 
the plain language the statute, was not. have found 
adjudication this court upon that subject, subsequent the adop- 
tion the Negotiable Instruments Law 1904, but there authority 
point from other jurisdictions. 


rule seems accepted without controversy that bill 
exchange promissory note made payable particular place, 
demand the acceptor maker must made that place 
order authorize recovery against indorsers. refusal pay 
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presentment another place not dishonor, upon which the in- 


For these reasons the judgment herein appealed from, against 
James Denny, appellant, avoided and reversed, the cost 
plaintiff and appellee. 

Rehearing refused Division composed O’Neill, J., and 
Rogers and Brunot, JJ. 


BANK PAYING LESS THAN FACE VALUE FOR 
NOTES HELD PURCHASER GOOD 


Mifflinburg Bank Kuhn Co., Supreme Court Arkansas, 
256 Rep. 370 


Four notes the total face value $750, executed the 
defendant Kuhn Co., were purchased the plaintiff bank for 
$300. The notes were transferred the bank before maturity 
the usual course business. The bank had knowledge any 
facts tending put notice that the maker the notes had 
any defense thereto. payment was made the notes, the 
bank brought this action recover thereon. 

was held that the plaintiff bank was entitled recover the 
face value the notes and addition interest and protest fees. 
The court held that the bank’s rights were not affected the 
that paid for the notes sum considerably less than their 
face value. The court gave its reason for holding that 
only where the consideration nominal that the 
the consideration itself constitutes bad faith the part the 
purchaser. 


Suit the Mifflinburg Bank against Kuhn Co. Judgment 
was rendered for plaintiff, and, from order granting new trial, 
the plaintiff appeals. Judgment for plaintiff rendered. 

Cooley Adams, Jonesboro, for appellant. 

Caraway Isom, Marion, for appellee. 


HART, J.—The Mifflinburg Bank, corporation organized under 
the laws the state Pennsylvania, brought suit the cireuit court 
county, Ark., recover upon four promissory notes for the sum 
$187.50 each. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 427. 
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The notes were dated March 21, 1921, payable the Crittenden 
County Bank Trust Company Marion, Ark., the order the 
Farmers’ Medicated Stock Salt Company and due respectively 
July 1st, August September 1st, and October Ist, after date. The 
notes were signed ‘‘R. Kuhn Co., and were 
indorsed the Farmers’ Medicated Stock Salt Company and the 
Federal Stock Food Company. 

John Lincoln, the the Mifflinburg Bank, was the 
principal witness for the plaintiff. According his testimony, these 
four notes were discounted his bank March 29, 1921. The 
notes were indorsed the Farmers’ Medicated Stock Salt Company 
and the Federal Stock Food Company. The notes were assigned 
the bank for value before maturity due course business, and 
without notice any defect, infirmity, defense any kind the 
part the maker the notes. The Mifflinburg Bank paid $300 for 
the notes, and had knowledge notice any fraudulent methods 
pursued procuring the notes any notes such these the 
Farmers’ Medicated Stock Salt Company the Federal Stock Food 
Company. The proceeds from the sale the notes were placed 
the credit the Federal Stock Food Company, and used the 
ordinary course business. part the notes has been paid, and 
the face value the notes with interest and protest fees due the 
bank. 

cross-examination the cashier stated that his bank had had 
relations with the Farmers’ Medicated Stock Salt Company during 
the past four years while had been cashier the bank. The wit- 
ness did not recall any suits hand the bank for the collection 
similar notes. had other notes against this defendant than 
those this suit. All the notes purchased the bank from the 
Farmers’ Medicated Stock Salt Company were the usual course 
business, and plaintiff, purchasing the notes sued on, was gov- 
erned largely the financial reports concerning the maker. 
officer director the bank any way interested the Farmers’ 
Medicated Stock Salt Company the Federal Stock Food Com- 
pany. None these two last-named companies are interested finan- 
cially the plaintiff bank. The funds arising from the sale the 
notes sued the bank were immediately used the Federal Stock 
Food Company the ordinary course its business. 

Gould, manager the Federal Stock Food Company and 
the Farmers’ Medicated Stock Salt Company, was witness for the 
plaintiff. According his testimony the Farmers’ Medicated Stock 
Salt Company received order for $750 worth its products from 
the defendant March 21, 1921, and the notes sued were given 
for the purchase price. Shipment was made the defendant the 
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regular way March 28, 1921, and bill lading was sent him 
the same day. the same day each the notes sued was 
transferred and assigned for value the plaintiff bank. There was 
knowledge the part the plaintiff its agents any defense 
the notes. fraudulent methods were used the Farmers’ 
Medicated Stock Salt Company taking orders and notes. The 
goods were sold successfully other agents the Farmers’ Medi- 
Stock Salt Company. 

cross-examination stated that the notes were assigned 
order obtain current funds. The plaintiff has been accepting simi- 
lar notes from the Farmers’ Medicated Stock Salt Company for 
three four years. The notes sued the first instance any 
litigation the collection the notes assigned the Farmers’ Medi- 
Stock Salt Company the plaintiff bank. The witness had 
been the manager the Farmers’ Medicated Stock Salt Company 
and the Federal Stock Food Company since December, 1921. owns 
interest stock the Farmers’ Medicated Stock Salt Company 
the Federal Stock Food Company. The former company manufac- 
tures stock salt, compased salt, copperas, epsom salts, and char- 
and the goods are being successfully sold over large part 
the United States. The notes were sold obtain funds meet cur- 
rent expenses running the business. 

According the testimony the defendant, when the feed ar- 
rived, the sacks were all burst open, and there contained direction 
them the effect that, unless the product was fed with blood meal, 
flax meal, bone meal, the indemnity agreement the plaintiff 
would not available. The defendant never took the shipment out 
the car, and had nothing with it, because the product did 
not come the representations made the seller. His testimony 
was corroborated that employee. The defendant offered 
send the product back, and the company refused take it. 

motion the plaintiff, the court instructed the jury find 
for the sum $768.60, with interest from the maturity the 
notes sued on. Judgment was entered from the verdict for the prin- 
cipal, interest, and protest fees, amounting the aggregate the 
sum $832.71, the same day, which was the 5th day December, 
1922. 

the 7th day December, 1922, the defendant filed motion 
for new trial, which was granted the court the same day, and 
the judgment favor the plaintiff was set aside. 

The plaintiff then made motion set aside the judgment grant- 
ing the defendant new trial, and the court refused grant the 
same whereupon the plaintiff prayed appeal the Supreme Court, 
and filed its notice appeal and stipulations for judgment absolute 
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required subdivision section 2129 Crawford Moses 
Digest. 

This section the Digest makes the order the circuit court 
granting new trial final judgment, from which appeal the 
Supreme Court may taken upon compliance with the statute. First 
National Bank Newark People’s National Bank 
Ark. 15, 132 1008; Bush Barksdale, 122 Ark. 262, 183 
171, 1917A, 111, and Etcherson Hamil, 131 Ark. 87, 
198 520. 

construing this statute Johnson Mantooth, 120 Ark. 99, 
179 175, this court held that the action the trial court 
granting new trial the ground that the verdict not supported 
the evidence not reviewable appeal, where appears that 
there substantial conflict the testimony. 

the application the rule there announced the case bar, 
the sole issue whether not the court erred setting aside its 
first judgment based instructed verdict favor the plain- 
tiff, and granting the defendant new trial. 

This presents the issue whether the plaintiff entitled 
directed verdict its favor upon the testimony presented the 
record. are the opinion that the undisputed evidence shows 
that the plaintiff was entitled directed verdict. part the 
notes had been paid, and established the testimony the 
the bank and the manager the Farmers’ Medicated Stock 
Salt Company which the notes were given, that the bank paid $300 
for the four notes, and that the notes were transferred before 
maturity the usual course business. Both these witnesses 
testified that the bank had notice any facts tending put 
notice that the maker the notes had any defense thereto. 

appears from the record that the Farmers’ Medicated Stock 
Salt Company and the Federal Stock Food Company were the same, 
and that they had been doing business with the bank for three 
four years. They would discount the notes with the bank which 
they received from customers whom they had sold their products. 
The money received thereby would used conducting the current 
business the company. There were suits the notes other 
facts which would lead the bank believe that the makers the 
notes had any defense them. 

next contended that the fact that the consideration for the as- 
signment the notes less than their face value shows that the pur- 
chase the notes the bank was bad faith. This court has held 
that, where there has been substantial price paid the purchaser 
for negotiable instrument, and other respects bona fide 
holder thereof, then the fact that was purchased sum less than 
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its face value not alone sufficient make him purchaser bad 
faith. Hogg Thurman, Ark. 93, 117 1070, Ann. Cas. 
383, and note. only where the consideration nominal 
that the inadequacy the consideration itself constitutes bad faith 
the part the purchaser. the case bar the face value the 
notes amounted $750, and the bank paid $300 for them. other 
fact appearing tending show bad faith the part the bank 
purchasing the notes, follows that the court erred setting aside 
directed verdict its favor. There are facts circumstances 
this ease tending impute bad faith the part the bank 
the purchase the notes, was the case Holland Banking Co. 
Booth, 121 Ark. 171, 180 978. 

Therefore the court erred granting new trial the defendant, 
and the judgment will re-entered here favor the plaintiff 
the sum $832.71, with interest from the date said judgment. 

ordered. 


EVIDENCE THAT ATTORNEY PERSON 
ACCUSED FORGERY REIMBURSED 
BANK FOR LOSS HELD 
INADMISSIBLE 


Young State, Court Criminal Appeals Texas, 256 Rep. 603 


prosecution for the forgery check the identity the 
forger was dispute. the trial evidence was introduced 
show that the defendant’s attorney had paid the drawee bank 
the amount money which had been paid the forged check. 
The prosecution, its argument, stressed the importance the 
return the money indication the identity the forger. 

reversing conviction the defendant the ground that 
the trial court had erred receiving the evidence the return 
the money and refusing instruct the jury disregard the 
argument the prosecutor, the appellate court held that the de- 
fendant was not chargeable with the act his attorney the ab- 
sence proof that the defendant either expressly implication 
authorized the act question. 

was also held that was not necessary for the prosecutor 
show that the bank was injured the forgery, being suffi- 
cient prove the forgery and that there was intent injure. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 
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Willie Young was convicted forgery, and appeals. Reversed 
and remanded. 

Davis, Jackson Fryer, Paso, and Wm. Blakeslee, Austin, 
for appellant. 

Tom Garrard, State Atty., Midland, and Grover Morris, Asst. 
State’s Atty., Devine, for the State. 


MORROW, J.—The offense forgery; punishment fixed 
confinement the penitentiary for period two years. 

The instrument forged was check the City National Bank, 
the order John Papas, for $25, signed ‘‘Pete Mitchell, Manhattan 
The check was indorsed ‘‘John Papas,’’ and was paid 
the bank the appellant, and him indorsed ‘‘John Papas.’’ Such 
was the testimony the witness Donahue direct examination. The 
check was introduced evidence, and Mitchell denied having signed 
it. was shown upon the trial that the lawyer who acted counsel 
for the appellant the trial had returned the bank the amount 
money which had been paid the check. 

Objection was urged the receipt this testimony. This action 
the lawyer was susceptible appropriation the jury ad- 
mission the appellant that was connected with the forgery. 
His identity the person who passed the alleged forged check was 
sharply controverted issue. The witness who identified the appellant 
had previously identified another person. There was comparison 
the handwriting identifying the indorsement the check that 
the appellant. The rush business which the check was pre- 
sented and paid gives room for mistake. the argument the case, 
the prosecution stressed the importance the return the money 
the appellant’s attorney item identification. request was 
made that the court instruct the jury disregard this argument. 
receiving the evidence, and refusing instruct the jury disre- 
gard the argument mentioned, believed that the learned trial 
judge fell into error. The acts third parties are not chargeable 
the accused trial, unless appears that they were done under 
express implied authority from the accused. The act question, 
that reimbursing the bank, would not, implication, come within 
the scope the authority attorney employed secure the 
rights the accused criminal case, and proof express au- 
thority was made attempted. Branch’s Crim. Law, 862, and 
listed; also Sorell State, Tex. Ct. 100, 167 359; 
Nader State, Tex. Cr. 425, 219 474. 

The action the appellant’s attorney making inquiry cross- 
examination the witness Donahue had lost anything the 
transaction, and the reply Donahue that had been reimbursed, 
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would not give license the state pursue the inquiry and show that 
his reimbursement had been through the payment the money 
the appellant’s attorney. Whether there had been reimbursement was 
immaterial inquiry, unless shown have been done the appel- 
lant through his agent. was not necessary show that the bank 
was injured the forgery. that the law required was that the 
forgery proved, and that there intent injure. objec- 
tion had been made state’s counsel the appellant’s inquiry 
Donahue mentioned his reply, would have doubtless been ex- 
cluded, because related immaterial issue. his silent con- 
sent the proof immaterial fact, state’s counsel did not ac- 
quire the right introduce additional testimony the same nature. 
See Wigmore Evidence, vol. 1007; Brent State (Tex. Cr. 
App.) 252 501. 

The other questions raised are not likely occur upon another 
trial. 

Because the error pointed out, the judgment reversed, and 
the cause remanded. 


RIGHTS PARTIES UNDER FIDELITY BOND 


Fidelity Deposit Co. Maryland Duke, Supervisor Banking 
Washington, Circuit Court Appeals, 293 Fed. Rep. 661 


liquidating agent the Kelso State Bank against the defendant 
surety company recover upon the bonds the latter reim- 
burse the bank for loss due dishonesty the bank’s 
was held that the evidence was insufficient support recovery 
the bonds. The evidence tended show that certain notes found 
the bank were valueless, were executed for the benefit, 
and were the basis unauthorized credits his with the 
bank. There was evidence, however, the state the cashier’s 
account with the bank, that reason notes the 
bank had lost the cashier had gained anything. 

was also held that the surety company might set off against 
the action the amount which had paid surety for 
the bank the county treasurer respect his deposits. The 
court held that the defendant was not deprived its right 
set-off because the fact that the county treasurer had assigned 
his claim against the bank the defendant and the latter had 
been paid dividend thereon, the fact that the bank did not 


similar decisions see Banking Law Journal Digest (Second 
Edition) 
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pay the amount the bank’s debt the county treasurer until 
after liquidation commenced. judgment for the plaintiff was 
reversed. 


Action John Duke, Supervisor Banking the State 
Washington, liquidating the Kelso State Bank, against the Fidelity 
Deposit Company Maryland. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

Grinstead, Laube Laughlin and Thomas Davis, all Seattle, 
Wash., for plaintiff error. 

Miller, Wilkinson Miller, Vancouver, Wash., for defendant 
error. 

Before Hunt and Rudkin, Cireuit Judges, and Bourquin, District 
Judge. 


BOURQUIN, District trial the court, judgment for 
$25,000 was rendered against plaintiff error, defendant below, 
surety company authorized business Washington, upon its 
bonds that amount reimburse the bank, Washington corpora- 
tion, for pecuniary loss due dishonesty the latter’s cashier. 


Defendant’s contention that the record without evidence any 
such loss hardly disputed plaintiff and vindicated 
tion. There evidence tending show that certain notes found 
the bank are valueless, were executed for the cashier’s benefit, and 
are the basis unauthorized his account with the bank; 
but there evidence the state that account, that 
reason notes the bank out the cashier dollar. 

The judgment reversed and retrial ordered. For enlightenment 
therein, some the other errors assigned require brief consideration. 

its answer defendant pleaded fraud, breach warranties and 
conditions, and set-off arising from its payment $46,000 surety 
for the bank treasurer respect his deposits. All bonds were 
executed before liquidation the bank commenced, and that the 
treasurer was paid subsequent thereto, but before this action. Both 
bank and are insolvent. The learned trial court denied set-off, 
for that its view ‘‘is based upon the assigned claim the 
treasurer’’; that defendant filed claim therefor with plaintiff liquid- 
ating the bank, which was allowed and per cent. dividend paid; 
that the bonds the cashier’s behalf the bank are statutory ‘‘to 
secure the bank depositors generally’’; that consequence the war- 
ranties not also the alleged fraud the bank are immaterial; and 
that ‘‘in equity there would right set-off the amount paid 
the’’ bond the treasurer ‘‘against the amount due the’’ bond 
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the bank, ‘‘because the prejudice would work those for 
whose protection the latter bond was part least 

there any evidence that defendant counts upon assignment 
from the treasurer, has not been cited observed. the con- 
trary, defendant relies upon subrogation the treasurer. the cir- 
ever, assignment does not defeat the right subroga- 
tion. There inconsistency between them. So, too, that defend- 
ant presented its claim the plaintiff and received dividend has 
effect subrogation. Upon statutory notice liquidation was 
bound present the claim, which allowed, effect judgment. 
right defendant received the dividend. the occasion for 
set-off arising reason this action; defendant rightfully asserted 
it. therein must account for dividends received 
upon the amount it. 

far the bonds the bank are concerned, the evidence 
insufficient characterize them statutory, however, may 
retrial. The distinction between statutory and common-law bonds can- 
not ignored, and that the first conform the statute, and the 
latter not, even though intended. City Mt. Vernon Brett, 

The character the bond determined its terms and the cir- 
cumstances its execution. Miles Baley, 170 Cal. 151, 149 
48; United, Co. Poetker, 180 Ind. 255, 102 372, 
1917B, 984. the instant case the bonds are annual renewals 
series begun 1911 and representations the bank stipulated 
warranties. 1917 Washington enacted statute (section 3239, 
Rem. Comp. Stats. 1922) providing that the board directors 
each bank ‘‘shall require its active officers each give surety 
company bond, such sum the board shall specify and the state 
bank examiner shall approve, conditioned for the faithful and honest 
discharge his duties and for the faithful application all 
The bonds suit are subsequent the statute and substantially con- 
form the statutory condition, but addition provide various other 
conditions for the protection the defendant. There evidence 
that the board directors required any these bonds, that the 
examiner approved the amount, that other bond was given, that 
either party contemplated bonds virtue the statute. 

But, they are statutory bonds, and proper sense ob- 
ligations indirectly benefit depositors and other creditors the 
bank, the express obligee the bank, nominally trustee for 
the depositors and (see Equitable, Co. 234 
457, Sup. Ct. 803, Ed. 139), the contract made 
with and made false material representations warranties, 
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relied upon defendant, the contract suretyship, like any other 
induced fraud, subject avoidance. 

The statute, however, expresses nothing respect depositors 
other their behalf does not expressly stipulate for 
bond, for the benefit third parties does the statute the case 
last cited. suit upon these bonds can maintained depositors 
other creditors their use, and any benefit they may derive 
not that due third parties for whose benefit contract expressly 
made, but wholly incidental and indirect, only worked out 
through the bank, its right and subject its liabilities respect 
execution and performance the contracts and otherwise. 

Such benefit like that accruing each depositor from other 
deposits, and reason reject the surety’s set-off, even would 
none reject depositor’s set-off. this extent these bonds are 
not likened contractor’s statutory bond for benefit work- 
men and materialmen not parties it, nor the statutory bond ex- 
pressly for the benefit creditors the bank United, Co. 
Poetker, supra. any action the beneficiaries these latter 
their behalf, may that the surety cannot set off debts due 
from the owner obligee, because they are not mutual and not the 
same right. 

the instant action the plaintiff, like receiver, represents the 
bank and sues its right. stands the bank’s shoes, and subject 
all defenses and rights against the bank. Further adverting 
familiar principles, defendant, surety, stands the shoes, 
worse position, and entitled like rights and remedies. Un- 
questionably, had the bank supervisor sued the upon this 
cause, could set off any debt due him from the bank. Likewise can 
his surety, this defendant. The claims are mutual and the same 
right. meritorious and far-reaching are these principles adjust 
mutual accounts, that not only may surety set off debts due him from 
the creditor obligee (Curtis Davidson, 215 395, 109 
Wilson Bank, 122 Ga. 495, 357, 97, Ann. Cas. 
597), but principal insolvent (and both are here), the 
surety may set off debts due the principal from the 
obligee. See cases, Cye. 232. 

bank may set off depositor’s debt against its deposit debt 
him, and the great weight authority that depositor may set 
off his deposit credit against his debt insolvent bank. 
Armstrong, 146 506, Sup. Ct. 148, Ed. 1059; Puget, 
Bank Co. Wash. Pav. Co., Wash. 504, 162 Pac. 872; cases 
notes, 938. Doubtless will conceded that set-off does 
not depend upon the variety contract debt upon the character 
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parties. Hence debt upon contract suretyship may set off 
equally with debt contract deposit, and surety corporation 
for hire may assert set-off equally with any other character surety. 
The general statute Washington, its provision for set-off cross- 
demands, does not except, and includes, sureties and debts them. 
Rem. Codes 1922, 266. 

And any such set-off preference, for only the excess 
justly owing assets whom due, insolvent not. Scott Arm- 
strong, 146 510, Sup. Ct. 148, Ed. 1059; St. Paul, 
Co. Minn. 87, 826, Am. St. Rep. 576. 
defendant did not pay the bank’s debt the treasurer until after 
liquidation commenced immaterial, for the obligation pay preceded 
that time, and, payment made, subrogation relates the time 
obligation assumed. Henningsen Fid. Co., 143 Fed. 814, 

The bank contracted reimburse defendant for payment the 
former’s debt the treasurer. Payment made, and defendant sued 
upon its contract reimburse the bank for the cashier’s default, 
our opinion defendant entitled set off the former debt aganist the 
latter. Incidentally, all depositors derive greater benefit reason 
the relations between defendant and the bank, though set-off 
allowed, than they would were those relations absent. Upon retrial 
the evidence may far different that further comment now un- 
necessary. 

Reversed. 


CERTIFICATE DEPOSIT HELD CERTAIN 
MATURITY AND WITHIN DEPOSIT 
GUARANTY LAW 


Songer Peterson, Bank Commissioner, Supreme Court Kansas, 
220 Pac. Rep. 1060 


The plaintiff held certificate deposit issued the Butler 
County State Bank, which was operated under the bank guaranty 
system. The certificate was dated Jan. 1923, and was payable 
months after date, with interest four per cent. per 
annum.’’ 

The bank became insolvent March 30, 1923. Thereafter, the 
bank commissioner refused issue the plaintiff certificate 
the guaranty fund the ground that the due date appearing 
the face the plaintiff’s deposit certificate was not certain within 


similar decisions see Banking Law Journal Digest (Second 
Edition) 306. 
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the meaning order the bank commissioner providing that 
only time certificates deposit bearing definite date maturity 
should protected the guaranty fund. 

was held that there was uncertainty the date maturity 
the certificate deposit; that its specified maturity was 
months after its date issue; and that the provision for payments 
months merely gave the holder option collect his certif- 
icate with the then accrued interest thereon July 1923. 
was further held that the plaintiff was entitled certificate upon 
the guaranty fund for the amount his deposit plus the accrued 
interest thereon per cent. per annum from January 1923, 
March 30, 1923, the date the bank’s failure. 


Original proceedings mandamus Harvey Songer against 
Peterson, State Bank Commissioner. Writ allowed. 

MeKay, Dorado, and Silas Porter, Topeka, for 
petitioner. 

Charles Griffith, Atty. Gen., John Egan, Asst. Atty. Gen., and 
Larimer, Topeka, for respondent. 


DAWSON, J.—The plaintiff held certificate deposit issued 
the Butler County State Bank. The bank was operated under the 
bank guaranty system. became insolvent March 30, 1923, but the 
defendant refuses issue plaintiff certificate the guaranty 


fund because alleged uncertainty the due date appearing 
the face plaintiff’s certificate deposit. The certificate reads: 


Dorado, Kansas, Jan. 1923. No. 4408. Harvey Songer 
has deposited with the Butler County State Bank, Dorado, 
Kansas, eight hundred fifty-seven and 15/100 dollars, $857.15, payable 
the order himself, the return this certificate properly in- 
dorsed months after date, with interest four per cent. per 
annum. interest after maturity. Not payable until maturity. Not 
subject check. [Signed] Hadley, Assistant 


The bank commissioner’s answer sets certain orders his 
department promulgated his predecessor, which provide that only 
time certificates deposit bearing definite date maturity shall 
protected the guaranty fund. The question, therefore, is: Does 
the certificate question lack that requirement? Counsel for the 
bank commissioner strongly contend that does. Considerable ev- 
idence little importance has been adduced the litigants and has 
been carefully read. There was testimony that the former bank 
commissioner who promulgated the order time deposits 
protected the guaranty fund have definite date maturity was 
inclined the view that due date months from date was 
indefinite, but did not condemn certificates specifying more than one 
date maturity, as, for example, ‘‘July 1923, January 
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course the bank commissioner’s opinion not controlling. 
but the operative interpretation the order the official who 
promulgated it, but has some value aid correct judicial 
interpretation the rule. Harrison Benefit Society, Kan. 134, 
Pac. 266 (Syl. Bank Reilly, Kan. 817, 823, 156 Pac. 747. 

The court has saying, however, that there un- 
certainty date maturity when there nothing lacking its 
ascertainment but the simplest kind mathematical computation, 
and due date the certificate question just certain its 
recital months after date’’ (of January 1923) would 
determined whether the specified time maturity, ‘‘6 months 
after date,’’ not definite date maturity within the rule promul- 
gated the bank commissioner. Without attaching too much weight 
the analogous rules law pertaining negotiable paper, for 
understand quite clearly that liabilities the guaranty fund are 
limited those prescribed law and the reasonable rules the bank 
commissioner promulgated under authority the guaranty act, and 
not necessarily the law commercial paper, this court holds the 
view that the date maturity plaintiff’s certificate deposit not 
uncertain. Its specified maturity was months after its date 
issue, and thereafter the interest thereon was cease; and that the 
months’ feature merely gave the holder option cash his certif- 
icate with the then accrued interest thereon July 1923, had 
seen fit demand that date. 

Some refinements argument against this view are advanced 
which would show the impolicy bank issuing that sort 
obligation—that could not loan out the money earn the per 
cent. and operating profit could not assured keeping the 
money for months. believe that the banking business this 
state operated narrow margin safety that stipulation for 
accelerated due date the interest-bearing time certificate would 
imperil bank’s solvency. The same sort argument could ad- 
vanced more potently against the issue three per cent. demand 
certificates, yet these are sanctioned the guaranty act. 

Under the statutory authority conferred upon the bank commis-. 
sioner the guaranty act probably within the power that 
officer promulgate positive rule that interest-bearing certificates 
deposit issued guaranteed banks shall have but one due date, which 
shall not subject acceleration the option the holder, but 
such order has yet been promulgated. The certificate now under 
does not fall under the ban any fairly interpreted rule yet 
issued, and the plaintiff entitled the writ applied for. 
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subsidiary question also raised: Should the certificate the 
guaranty fund include the interest accrued the deposit certificate 
from its date (January 1923) the time the bank failure, March 
30, surely does. was because the promised per cent. 
his deposit certificate that the holder gave his right per cent. 
the guaranty fund the bank failed. Now must not stripped 
any part the per cent. argued that the guaranty fund 
does not guarantee interest. No? What, then, the purpose the 
guaranty law’s concern about the rates interest paid for 
deposits and the rates interest certificates the guaranty fund? 
And why discriminate between depositors, paying per cent, some 
and per cent. less others? There logical basis for these 
interest regulations and limitations. The statute intends that interest 
shall paid. too, the operative rule interpretation 
should some assistance, and would indeed belated 
ery something new the guaranty law hold that the fund 
not liable for any interest. The court holds that the plaintiff’s just 
demand upon the guaranty fund for for sum equal 
the principal amount his deposit plus the interest thereon 
per cent. per annum from January 1923, March 30, 1923. 
Such certificate the guaranty fund should issued the date 
the bank’s insolvency, March 30, 1923, bearing per cent. interest. 
Gen. Stat. 1915, 598. 

Writ allowed. 


JOHNSTON, J., and BURCH, MASON, MARSHALL, DAW- 


SON, and HARVEY, JJ., concurring. 
HOPKINS, J., dissenting. 


INDEMNITY BOND REQUIRING BANK HAVING 
KNOWLEDGE EMPLOYEE’S DISHON- 
ESTY GIVE NOTICE THEREOF 


People’s State Bank United States Fidelity Guaranty Co., 
Supreme Court Louisiana, So. Rep. 263 


The plaintiff bank sued the defendant indemnity bond 
issued the latter, guaranteeing the plaintiff against pecuniary 
loss sustained reason the fraud dishonesty its cashier, 
and recovered judgment. The bond question required the 


similar decisions see Banking Law Journal Digest (Second 
Edition) 161. 
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plaintiff notify the defendant the earliest practical moment 
the discovery any act capable giving rise claim 
thereunder. 

While appeal taken the surety company was pending 
another action was brought the plaintiff. The evidence pre- 
sented the trial this action disclosed the fact that the plaintiff 
knew the fraud practiced its cashier three months before the 
defendant was notified his misconduct. 

was held that this evidence was material the issue the 
action the plaintiff against the defendant and, therefore, admis- 
sible. For this reason the judgment for the plaintiff was reversed 
and the case remanded for the introduction the additional 
evidence. 


Action the People’s State Bank against the United States 
Fidelity Guaranty Company, which the Bank Gueydan inter- 
vened. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

Zach Spearing, New Orleans, for appellant. 

Monroe Lemann and Walter Suthon, Jr., all New Orleans, 


for appellees. 
Division DAWKINS, LAND, and LECHE, JJ. 


LECHE, J.—Plaintiff sues upon indemnity bond issued its 
favor the defendant, guarantee against any pecuniary loss 
might sustain reason the fraud dishonesty Robi- 
chaux, its employee and cashier. sets forth its petition that 
Robichaux has stolen and embezzled funds intrusted his cus- 
tody, amounting $6,265.09 for which sum prays for judgment. 

Defendant resists this demand various grounds, the principal 
one being that plaintiff has failed comply with and has violated the 
conditions the contract this, that stipulated said bond 
that any act capable giving rise claim there- 
under, the (plaintiff) employer shall the earliest practical moment 
give notice thereof the (defendant) company, writing, its head 
office the city Baltimore and that said bond will become void 
any claim for which the (defendant) company would otherwise 
liable, the (plaintiff) employer shall fail notify the (defendant) 
company the occurrence the act omission out which said 
claim shall arise, immediately after shall come the knowledge 
the (plaintiff) employer; that the acts Robichaux giving rise 
plaintiff’s demand, committed, were committed and were discovered 
and known plaintiff, its officers, and directors, long before notify- 
ing respondent and before making the present claim against it, and 
some instances long before the commission other acts said Robi- 
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subsidiary question also raised: Should the certificate the 
guaranty fund include the interest accrued the deposit certificate 
from its date (January 1923) the time the bank failure, March 
30, 1923? surely does. was because the promised per cent. 
his deposit certificate that the holder gave his right per cent. 
the guaranty fund the bank failed. Now must not stripped 
any part the per argued that the guaranty fund 
does not guarantee interest. No? What, then, the purpose the 
guaranty law’s about the rates interest paid for 
deposits and the rates interest certificates the guaranty fund? 
And why discriminate between depositors, paying per cent, some 
and per cent. less others? There logical basis for these 
interest regulations and limitations. The statute intends that interest 
shall paid. Here, too, the operative rule interpretation 
should some assistance, and would indeed belated 
ery something new the guaranty law hold that the fund 
not liable for any interest. The court holds that the plaintiff’s just 
demand upon the guaranty fund for for sum equal 
the principal amount his deposit plus the accrued interest thereon 
per cent. per annum from January 1923, March 30, 
Such the guaranty fund should issued the date 
the bank’s insolvency, March 30, 1923, bearing per cent. interest. 


Gen. Stat. 1915, 598. 


Writ allowed. 


JOHNSTON, J., and BURCH, MASON, MARSHALL, DAW- 
SON, and HARVEY, JJ., concurring. 
HOPKINS, J., dissenting. 


INDEMNITY BOND REQUIRING BANK HAVING 
KNOWLEDGE EMPLOYEE’S DISHON- 
ESTY GIVE NOTICE 


People’s State Bank United States Fidelity Guaranty Co., 
Supreme Court Louisiana, So. Rep. 263 


The plaintiff bank sued the defendant indemnity bond 
issued the latter, guaranteeing the plaintiff against pecuniary 
loss sustained reason the fraud dishonesty its cashier, 
and recovered judgment. The bond question required the 


NOTE—for similar decisions see Banking Law Journal Digest (Second 
Edition) 161. 
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plaintiff notify the defendant the earliest practical moment 
the discovery any act capable giving rise 
thereunder. 

While appeal taken the surety company was pending 
another action was brought the plaintiff. The evidence pre- 
sented the trial this action disclosed the fact that the plaintiff 
knew the fraud practiced its cashier three months before the 
defendant was notified his misconduct. 

was held that this evidence was material the issue the 
action the plaintiff against the defendant and, therefore, admis- 
sible. For this reason the judgment for the plaintiff was reversed 
and the case remanded for the introduction the additional 
evidence. 


Action the People’s State Bank against the United States 
Fidelity Guaranty Company, which the Bank Gueydan inter- 
vened. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

Zach Spearing, New Orleans, for appellant. 

Monroe Lemann and Walter Suthon, Jr., all New Orleans, 
for appellees. 

Division DAWKINS, LAND, and LECHE, JJ. 


LECHE, J.—Plaintiff sues upon indemnity bond issued its 
favor the defendant, guarantee against any pecuniary loss 
might sustain reason the fraud dishonesty Robi- 
chaux, its employee and cashier. sets forth its petition that 
Robichaux has stolen and embezzled funds intrusted his cus- 
tody, amounting $6,265.09 for which sum prays for judgment. 

Defendant resists this demand various grounds, the principal 
one being that plaintiff has failed comply with and has violated the 
the contract this, that stipulated said bond 
that any act capable giving rise claim there- 
under, the (plaintiff) employer shall the earliest practical moment 
give notice thereof the (defendant) company, writing, its head 
office the city Baltimore and that said bond will become void 
any claim for which the (defendant) company would otherwise 
liable, the (plaintiff) employer shall fail notify the (defendant) 
company the occurrence the act omission out which said 
claim shall arise, immediately after shall come the knowledge 
the (plaintiff) employer; that the acts Robichaux giving rise 
plaintiff’s demand, committed, were committed and were discovered 
and known plaintiff, its officers, and directors, long before notify- 
ing respondent and before making the present claim against it, and 
some long before the commission other acts said Robi- 
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chaux complained the basis for the claim made this suit; that 
reason the failure plaintiff immediately notify respondent, 
after the commission said acts came its knowledge, said bond 
under its terms and conditions became void and effect. 

The issue thus raised the pleadings mainly one fact. 

The plaintiff bank was doing business and was domiciled Guey- 
dan, the parish Vermilion, and this suit was filed the Civil 
Court New Orleans, November 22, 1915. was taken 
December, 1916, and January, 1917, the case was finally tried 
July, 1919, and judgment rendered favor plaintiff January, 
1920. The present appeal was lodged this court March, 1920. 

After the case had been disposed the trial court and the 
appeal filed here, plaintiff, seems, brought suit the parish 
Vermilion against one Lejeune upon promissory note. The 
defense Lejeune that suit was based upon fraud practiced 
the knowledge plaintiff and its officers, Robichaux, the same 
employee and whose acts form the basis the demand this 
ease. The suit against Lejeune was tried April 21, 1921, and the testi- 
mony the witnesses, among whom were officers and directors 
plaintiff banking institution, who also testified the present case, 
was taken down writing. Defendant and appellant this appeal, 
having alleged these facts motion remand, also annexes its 
motion certified copy the testimony taken the suit plaintiff 
against Lejeune, and prays that this case remanded the civil 
district court for the parish Orleans, order that may avail 
itself that testimony. 

thus appears that the evidence which defendant and appellant 
wishes submit the present case could only have become known 
after the present suit had been tried and after the appeal had been 
filed this court, and therefore that its non-production was not due 
want diligence the part defendant. 

Plaintiff resists the motion remand the ground that the 
evidence sought produced defendant neither material the 
issue nor admissible under the pleadings, and that motion remand 
should not acceded under these and cites author- 
ities that effect. 

The issue fact the time Robichaux first committed fraud, 
and the time such fraud came the knowledge plaintiff, its 
officers, and directors, tendered the present case fully 
was the Lejeune true that the claim against Lejeune 
not included the shortage Robichaux, for which claim made 
the present suit, but the fraud charged have been committed 
Robichaux the Lejeune Case alleged have been made known 
plaintiff February 16, 1915, almost three months before defendant 
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was notified the misconduct Robichaux, while defendant’s con- 
tract suretyship, which was then existence, having been entered 
into July 1913, contains the stipulation that ‘‘on the discovery 
any act capable giving rise claim hereunder, the (plaintiff) 
employer shall, the earliest practical moment, give notice thereof 
the (defendant) company, ete. 

therefore believe that the evidence which defendant seeks 
avail itself pertinent and material the issue the present case 
and therefore admissible. The effect, however, that evidence 
the merits this case, left entirely open for future 
determination. 

The equitable rule practice that, where important and material 
evidence, which may determinative closely contested issue 
fact case appeal, could not possibly have been discovered until 
after the trial court had lost jurisdiction reason the appeal, 
good ground remand the order permit the appellant 
avail himself that evidence, well recognized this state, and 
eminently applicable the present instance. 

For these reasons the judgment appealed from avoided and 
reversed and this case remanded the district court for the 
parish Orleans, for the introduction such additional and 
competent evidence the litigants may see fit offer, and tried 
according law and the views herein expressed, appellee pay costs 
appeal, and liability for all other costs passed upon when the 
ease finally decided. 


Rehearing refused Division composed O’NEILL, J., and 
ROGERS and BRUNOT, JJ. 
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Questions Based Banking Decisions 
the February Issue This Magazine 


The questions given below are based the decisions and 
articles the February issue The Banking Law 
Journal. After each question given the page the Febru- 
ary issue where the answer the question may found. 


Promissory Notes 
person executes renewal note with knowledge that the 
consideration for the original note has failed. liable the 
renewal note? (See February issue, page 146, for answer.) 


note payable Chicago and dated Chicago signed 
Wisconsin one the makers. Does the law Wisconsin 
Illinois apply determining questions concerning the liability 
the makers and indorsers? (See February issue, page 111, for answer.) 


The owner promissory note secured real estate 
mortgage indorses the note blank, executes assignment blank 
the mortgage, and intrusts the note, mortgage and assignment 
person known Frank Wood used for special purpose. Wood, 
pretending the owner the note and mortgage, pledges them 
with bank security for loan himself. Thereafter the bank 
inserts its name indorsee the note and assignee the mortgage 
and has the assignment recorded. the absence bad faith the 
part the bank actual notice the defect Wood’s title 
the bank holder due (See February issue, page 105, for 
answer. 


person purchases note for $1,000 from indorsee for the 
sum $900. the sum paid the purchaser inadequate 
deprive him the status holder due course and charge him 
with notice any defense the note? (See February issue, page 99, 
for answer.) 


The amount promissory note not written the body 
the note but expressed figures the margin. the note 
negotiable? (See February issu, page 77, for answer.) 


bank purchases negotiable note from the payee. Prior 
the maturity the note the bank surrenders for collection the 
agent the payee with the understanding that may take renewal 
note place it. The payee’s agent surrenders the note the 


maker thereof, who, without any knowledge the bank’s interest 
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the original note executes and delivers the payee discharge 
the note new note non-negotiable form. The renewal note in- 
dorsed the payee and delivered the bank. Can the bank have 
the note reformed render negotiable? (See February issue, 
page 121, for answer.) 


The purchaser motor truck executes note payment for 
the truck, which note chattel mortgage the truck. 
the time the execution the note and mortgage there record 
prior chattel mortgage the truck which the purchaser knows 
nothing. Subsequently, the note negotiated bank before 
maturity. the the prior mortgage such notice the 
bank defect its transferor’s title preclude from recover- 
ing the note holder due (See February issue, page 
127, for answer.) 


Upon maturity note previously purchased bank the 
maker pays the accrued interest and part the principal, and 
executes and delivers the bank new note for the balance. the 
time the new note executed the maker position know that 
certain representations inducing the execution the original note were 
fraudulent. the fact that the original note was procured fraud 
defense action the bank the new note? (See February 
issue, page 137, for answer.) 


person executes note payable bank for the value certain 
shares bank stock order that may become nominal stockholder 
the bank and thereby qualify cashier. delivers the note 
the president the bank with the understanding that shall carried 
without interest and without payment long the maker shall con- 
tinue serve cashier, and that shall canceled when severs 
his connection with the bank. The bank’s board directors neither 
authorizes nor recognizes this agreement. Can the bank recover the 
note against the maker thereof? (See February issue, page 142, for 
answer. 


person purchases stock corporation relying upon rep- 
resentations the cashier certain bank relative the financial 
condition the corporation. payment for the stock the purchaser 
makes and delivers the bank note which the cashier enters 
indebtedness the corporation running the bank and 
not yet due. Can the bank recover upon the note? (See February 
issue, page 148, for answer.) 


Executors and Trustees 


receive securities lieu cash from the executors make the 
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trust fund and ‘‘to sell the same and invest the proceeds thereof 
like securities shall the exercise sound discretion deem 
for the best interest said trust estate, being will that the 
trustee shall not limited the usual investments trust 
The trustee invests cash received from the executors rail- 
road stock. loss the trust estate results from depreciation 
the stock. the trustee personally liable for the loss? (See February 
issue, page 89, for answer.) 


12. will directing trustee invest trust funds mortgages 
unincumbered real property worth double the sum loaned, 
bonds, provides that the trustee shall not liable for any loss 
trust funds unless such loss caused his personal neglect 
wilful misfeasance. The trustee invests fund mortgage certain 
improved property insured for his benefit. fire occurs and the 
trustee receives money from the insurance company which pays 
the person possession the property upon that person’s verbal 
agreement expend the money making repairs. The person 
possession not bound pay the mortgage. the trustee personally 
liable for the amount received from the insurance company? (See 
February issue, page 89, for answer.) 


13. declaration trust, providing that the trust fund shall 
invested ‘‘good exempts the trustee from all liability 
except for wilful and intentional breaches trust. The trustee 
invests trust funds second mortgages real estate, which are with- 
out substantial value. does without making any proper effort 
ascertain that the mortgages are sufficient value make them ‘‘good 
the trustee liable for the amount invested the 
mortgages? (See February issue, page 87, for answer.) 


14. New York statute provides that executor appointed 
another state may sue sued New York ‘‘in his 
executor.’’ May foreign banking corporation sue foreign ex- 
ecutor New York State? (See February issue, page 96, for answer.) 


Insurance 


15. person posing the purchaser certain bonds abstracts 
the bonds from the office brokerage firm, leaving counter 
the office forged check for amount excess the price the 
bonds. the loss the bonds covered indemnity bond 
indemnifying the brokerage firm against the loss bonds resulting 
from theft but not from forgery? (See February issue, page 101, for 
answer.) 
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16. fidelity bond signed surety company surety for 
cashier bank provides that the bond shall void unless the 
premium shall actually paid within days after becomes due 
and payable. defense action the bond the surety com- 
pany alleges that the premium was not paid when due and payable, 
and was not paid until discovery the acts the cashier 
for which the bank seeks recover. There allegation that pay- 
ment the premium was not made within days. the defense 
good one? (See February issue, page 109, for answer.) 


17. fidelity bond provides that the bond shall void the 
premium not actually paid within days after becomes due and 
payable. Does the receipt the premium after the due date constitute 
waiver the time payment? (See February issue, page 109, for 
answer. 


Miscellaneous 


certain bills lading. the bank obliged ascertain its peril 
that the bills presented are genuine? (See February issue, page 
117, for answer.) 


19. bank which directed telegram pay sum money 
certain bills lading forged bills lading and makes pay- 
ment thereon, but guilty negligence doing. the bank 
liable for the amount the payment? (See February issue, page 117, 
for answer.) 


20. state statute provides bank shall maintain its 
city branch bank nor receive deposits pay checks except its 
own banking house.’’ this statute valid applied national 
banks? (See February issue, page 91, for answer.) 


21. May infant avoid rescind sale corporate stock? (See 
February issue, page 82, for answer.) 


22. infant, through her agent, sells corporate stock. The 
corporation issuing the stock cancels the infant’s stock certifieate and 
transfers the stock its books the purchaser. Subsequently, the 
infant disaffirms the sale. Can she hold the corporation liable for 
conversion the stock? (See February issue, page 82, for answer.) 


23. person pledges, collateral security for his indebtedness 
bank, stock standing his name, but reality belonging third 
party. The bank accepts the collateral good faith. Before 
surrendering the stock, the bank demands and receives from the owner 
thereof payment part the pledgor’s indebtedness. the bank 
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entitled retain the amount paid? liable action for 
conversion brought behalf the creditors the third party? (See 
February issue, page 80, for answer.) 


24. What specific legacy? (See February issue, page 79, for 
answer. 


25. bank having its possession delivery order for 
potatoes and sight draft the purchaser thereof surrenders the 
delivery order the purchaser without receiving payment the 
sight draft order enable him obtain inspection the pota- 
toes. Under the terms the bill lading, which not the bank’s 
possession, the purchaser has the right inspection. After inspecting 
the potatoes the purchaser refuses accept them. Can the vendor 
the potatoes recover the amount the sight draft from the bank? 
(See February issue, page 132, for answer.) 


26. The president bank induces person purchase 
bond promising keep the bond tin box furnished 
her father the bank without cost and take care for her. The 
box containing the bond placed the bank’s vault but not either 
the safes which the mony and bonds the bank are kept. The 
vault entered burglars and the bond stolen. The safes are not 
disturbed the burglars. the bank liable for the value the 
bond? (See February issue, page 84, for answer.) 


27. California statute authorizes the state institute proceed- 
ings compel the transfer any bank deposit which has been 
dormant for more than years when the depositor, who not known 
the managing officers the bank alive, has not within that 
time filed with the bank any notice showing his present address. Does 
the statute violate the rights guaranteed state bank the contract 
clause and the due process clause the Federal Constitution? (See 
February issue, page 114, for answer.) 
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MIDLAND BANK or- 
dinary general meeting the shareholders 
the Midland Bank Limited was held 
London January 25, 1924. The Right 
Hon. Reginald chairman the 
board directors, delivered scholarly 
and interesting address which dis- 
cussed the problem bringing about 
increase trade and consequent de- 
crease unemployment. 

The speaker dwelt particularly upon the 
influence trade monetary policy, 
which defined the policy which con- 
cerns itself with regulating the quantity 
money. discussing the meaning and 
importance monetary policy, said: 

“We can appreciate now the meaning 
and importance monetary policy. Money, 
except the customary minimum which 
carry our pockets, never left idle; 
always pressing for use. there 
more it, trade stimulated; the 
amount reduced, trade depressed. 
One man may tell you increase in- 
definitely and keep trade booming. But 
you do, prices will soar indefinitely. 
You will first suffer 
evils, and finally the extreme depreciation 
your will gravely impair your 
power trade. Someone else may urge 
you reduce the amount money and 
bring down prices the pre-war level 
such other arbitrary level hap- 
pens think the right one. Yes, and 
trade will remain depressed and the unem- 
ployed will with you all the time. 
Moreover the burden the National Debt 
with the higher value money will be- 
intolerable and Chancellor the 
budget. Inflation and deflation, the whirl- 
pool and the rocks, lie either side 
us, and are avoid shipwreck the 
controllers our monetary policy must 
steer middle course. 

should have hesitated discuss 
matter which lies the province the 
Bank England, were not that share 
the full the high respect and admira- 
tion for that institution which are felt 
not only the City 
throughout the world. disavow any 
thought criticism; simply en- 
deavoring explain. The prudent policy 
the Bank England has been for 
scores years the backbone the credit 
structure this country. institution 
has ever been conducted over long period 
time with more unselfish regard for 

the true interest the public with 
stronger desire maintain the highest 
principles sound finance. But the Bank 
England not entirely free agent, 


BANK AND INVESTMENT ITEMS 


although the independence the 
bank issue should far possible al- 
today than before the war. 
longer the principal authority for the issue 
paper currency. bound conform 
the requirements the Government and 
these requirements have 
mously with the growth the debt and 
national expenditure. The monetary 
which the Bank England might 
wish pursue may overruled Gov- 
ernment necessities. All can do, wish 
do, lay before you the considera- 
tions which must present the minds 
those responsible for training the 
policy.” 

Mr. then proceeded dis- 
the policy which should 
adopted order make revival 
trade possible. explained that the 
price level unchanged, increase 
the volume trade will require in- 
the volume bank credit and 
that is, money. con- 
tinued follows: 

“The essential condition justify 
addition the supply money that 
greater volume goods should 
course production. more workpeople 
are emplyed more goods will produced, 
and have therefore the movement 
the figures the unemployed one 
the indications which should direct our 
recognize that the unemployed returns in- 
certain number unemployable 
and that when get down this resi- 
duum additional supply money will 
not accompanied increase pro- 
duction. The only result will higher 
prices, and true condition inflation 
will arise. Shortly stated, the argument 
follows. When national output 
below productive capacity, the policy 
should let money out; when produc- 
tion maximum, the outflow 
money should checked and, inflation- 
ary symptoms have appeared, money should 
withdrawn. 

“We must remember that however un- 
propitious trade conditions may be, human 
energy and enterprise are constantly striv- 
ing for new markets, more effective or- 
ganization, easier and cheaper processes 
production. Amongst active and 
progressive people trade always trying 
recover, and will get its way even 
the most unpromising conditions 
allowed free play. But trade can 
stand against continued decline 
the purchasing power the public. Less 
money means lower prices less 
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tion both, and orders will withheld 
long there expectation that 
prices will fall. have deliberately 
want. mean get rid unem- 
ployment must have more money 
existence take the produc- 
tion; mean reduce our present 
money shall not escape con- 
tinued unemployment. 

“Ups and downs trade are bound 
have, but wise monetary policy al- 
ways prevent the cyclical movement from 
going extremes. The 
eesses inflationary boom and the 
eruel impoverishment prolonged 
slump can both avoided. They are not 
necessary evils which must submit 
things without understandable pre- 
ventable cause. They may least 
mitigated indeed see from our 
own experience. Although suffered from 
booms and slumps before the war 
never had them the extravagant degree 
have since endured. There existed 
pre-war days check which though for- 
tuitous and inadequate sufficed least 
prevent the worst excesses. That check 
have now lost. arose from our 
monetary system, but came end 
the passing the gold standard and 
the introduction the Treasury Note.... 

“In present therefore 
only wise action the part the 
Bank England that the restriction 
trade revival can removed. 
erease bank deposits during recent 
months shows that monetary policy has 
been directed creating the additional 
money necessary carry larger volume 
Although external condi- 
tions have shown amelioration trade 
has been improving, and had this policy 


not been adopted the growth deposits 
would soon have been arrested for want 
sufficient cash basis and the revival 
would have been checked. 
conditions conscious policy necessary 
achieve the results formerly produced 
the machinery our control.” 

Mr. MeKenna was careful explain 
money did not mean inflation the 
ordinary sense the word. did 
the following language: 

“Before this part ad- 
dress let make one further observa- 
tion. Many people look upon any increase 
the amount money inflation. They 
fail observe the between the 
different kinds bank loans which create 
additional money and denounce them all 
one sweeping judgment. When Gov- 
shrinks from sufficient 
revenue taxation cover its current 
expenditure and makes good the deficiency 
borrowing from banks, agree that in- 
flation this kind deserves unqualified 
condemnation. leads depreciation 
the currency, and need not dwell 
upon the social and commercial evils that 
must befall nation these 
stances. But bank loan manufac- 
turer merchant, the result which 
more goods are brought into existence 
and placed upon the market, dif- 
ferent footing. the first case the loan 
remains outstanding after the proceeds 
have been spent; the second, when the 
goods have been produced and sold, the 
money received for them available for 
repayment the bank loan, or, use 
common phrase, the loan self-liquidating. 
There distinct limit however the 
justifiable creation even productive 
eredits. soon there sufficient 


viii 
\ 


money carry the full volume produc- 
tion which the nation capable, 
more should created and the repayment 
past loans should balance the exten- 
sion new ones. hesitate apply 
the term inflation additional trade 
loans this nature because the evil 
associations the word; but whatever 
name give this expansion credit, 
indispensable the proper function- 
ing our commercial system and im- 
peratively needed when trade depressed 
and unemployment general.” 

Mr. MeKenna expressed 
the hope that the present period de- 
pression approaching end. said: 

“In conclusion, not perhaps too 
much say that the indications are that 
are nearing the end most trying 
period. have already remarked that the 
recent depression has been unprecedented 
its length and severity. But 
hopeful that are now the way 
have been traveling along 
difficult path over country which 
considerable extent unmapped, but 
trust that our recent experience will equip 
better meet the difficulties have 
still face. Unfortunately cannot 
yet claim that peace its fullness has 
been restored war-stricken world. But 
the signs are not unpropitious, 
spired the memory difficulties over- 
come the past look forward with con- 
fidence the future.” 


COMMERCIAL TRUST AND EAST 
RIVER BANK MERGE—Negotiations 
are under way for the merger the 
Commercial Trust Co. and the East River 
Bank, both New York. The former in- 
stitution will changed national 
bank before the consolidation. 

The East River National Bank con- 
trolled the Bank Italy, with head- 
president the California bank, also 
president the East River National Bank 
which, December 31, increased its 
tal from $1,000,000 $1,500,000. The 
capital the Commercial Trust Co. 
made the capitalization the 
bank, which will therefore $2,500,000. 
The deposits the East River National 
Bank the end 1923 were $17,232,100, 
and those the Commercial Trust Co. 
were $13,424,000 November last, 
which would make the total deposits 
the combined bank over $30,000,000. 


TWO RESIGN FROM GUARANTY 
TRUST Frey, assistant 
treasurer the Guaranty Trust Co. 
New York, has resigned order re- 


new bond 
issues. Distributed 


investment organi- 
zation broad the 
country itself. 


your service 
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sume the practice law. will 
associated with the firm Stetson, Jen- 
nings, Russell and Davis, lawyers, 
Broad street, New York City. 

Mr. Frey has been charge the in- 
come tax department the Guaranty 
Trust Co. for seven years and during this 
period has contributed much wider 
general understanding income tax legis- 
lation and both state and 
Federal. 

1917, the request the Commis- 
sioner Internal Revenue, Mr. Frey spent 
several months Washington acting 
advisory capacity the drawing 
income and excess profits tax regula- 
tions under the 1917 law. 1919 
assisted the promulgation the New 
York State income tax regulations. 

Alexander Phillips, vice-president the 
Guaranty Trust Co., has retired. The con- 
dition his health has been the cause 
this decision. 

Mr. Phillips went France 1916 
representative the company. that 
year negotiated with the French Gov- 
ernment and large French industrialists 
which the Guaranty Trust was joined 
the Bankers Trust Co. 1917 estab- 
lished the Paris branch the company. 
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1918 performed similar service 
Brussels, negotiating with the Banque Na- 
tionale Belgique the establishment 
$50,000,000 commercial acceptance credit. 
Mr. Phillips then returned New York 
vice-president the company. 


—The twenty-third annual banquet the 
New York Chapter, American Institute 
Banking, held the Hotel Astor Feb- 
ruary 16, was attended number 
leading bankers and business men the 
country. Clarence Chaney Minne- 
apolis, president the Institute, addressed 
the gathering part follows: 

“The inspiration such gatherings 
this sends Institute people out their 
work with enthusiasm. That enthusiasm 
coupled with program enables them 
produce results. Enthusiasm without 
program means wasted effort, and pro- 
gram without enthusiasm doomed de- 
feat. combination they can accomplish 
almost anything. 

“We know that they can produce sys- 
tem education technical banking 
knowledge which more than 30,000 bank 
men and women this country can re- 
ceive the instruction which will 
them their chosen profession. know 
that they can produce bankers’ forums and 
debating societies which will enable the 
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senior bank employee and the junior bank 
officer current financial ques- 
tions, solve bank problems, and re- 
ceive the elements necessary managerial 
know that they can produce 
society which all bank people 
stand together the same basis sharing 
the benefits the work. 

“We know that these things are possible 
because they have been achieved the 
American Institute Banking. With the 
growth this organization which, since 
its inception 1900, has attained mem- 
bership excess 55,000, and which has 
160 chapters, the principal cities the 
country, much greater results are pros- 
pect.” 

Among the speakers were Bedford. 
the Standard Oil Co. New 
Jersey; Charles Mitchell, president 
the National City Bank, New York, and 
Judge Wells New Jersey. 

Jacob Klinck, president the New 
York Chapter, presided toastmaster 
the banquet. 


HEVENER GOES WITH BANK 
AMERICA—Osborn Fort since 
1921 assistant the advertising manager 
The Equitable Trust Co., New York, 
has resigned his position become pub- 
licity manager The Bank America, 
New York. 


CHATHAM 

BANK 


Mr. Hevener was born and educated 
Newark, spent some time 
the newspaper field. went with The 
Equitable 1917, and served several 
departments the bank, entering the 
advertising and publicity department upon 
its organization January 1921. has 
contributed several banking magazines, 
and well known publications outside 
the financial field. 


NOVEL CHECK ADOPTED COAL 
AND IRON NATIONAL BANK—In the 
big banking center below Chambers street 
where most the large New 
York have their main offices, considerable 
interest being aroused new form 
check recently introduced the Coal 
and Iron National Bank New York. 

This check cannot raised any ap- 
preciable extent happens fall into 
the hands dishonest person. There 
are figures the left hand the face 
the check which correspond approxi- 
mately any amount which 
drawn from $1.00 $50,000. insert- 
ing these figures the check under 
ingenious metal cutter which riveted 
the inside front cover the check book, 
the left hand the check may torn 
such manner that the highest figure 
remaining corresponds the amount for 
which the check drawn. Thus, the 
check for $9.76 the left hand edge may 
torn that the highest figure left 
this section will read $10.00. means 
that matter how unscrupulous person 
receives the check, will unable 
raise the check above $10.00. 

The Coal and Iron National Bank has 
the exclusive use New York below 
Chambers street this novel check. 
another free service which this bank 
hopes give added protection 
depositors. 


FILM STARS MEET BANKERS— 
With view acquainting themselves 
first hand with the methods and processes 
the motion picture industry, about 
prominent members the Bankers’ Forum, 
New York Chapter, American Institute 
Banking, recently visited the Long Island 
City Studios the Famous Players-Lasky 
Corporation guests Richard Saun- 
ders, comptroller the corporation, ex- 
eashier the National Bank Com- 
New York, and active mem- 
ber the Forum. 

Arrangements had been made for the 
bankers not only visit the plant from 
top bottom but also see the filming 
pictures now production. re- 
sult those present saw Lois Wilson, Bebe 
Daniels, Rudolph Valentino and Lowell 
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Same luxe tour that the bankers 
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Personally conducted Mr. 
Lifsey. 


Send for illustrated booklet and itinerary 
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NEW YORK 


Sherman one the large features soon 
released, and Tom Meighan and Vir- 
ginia Valli preparing picture soon 
shown. 

Subsequently most these prominent 


members New York’s banking fraternity 


met Miss Daniels and Mr. Valentino under 
the glare the lights and the click 
the movie cameras and after dinner the 
studio dining room witnessed 
showing some the company’s latest 
releases. 


TRUST COMPANIES HOLD CONFER- 
ENCE—Emphasis the service 
side trust company business and the 
effectiveness advertising and the radio 
inereasing public understanding and 
confidence respect this bank- 
ing, dominated the meetings the trust 
companies the United States their 
annual conference. The conference was 
held the Hotel Commodore, New York, 
February 14, under the auspices the 
Trust Company Division, American Bank- 
ers Association. 

Francis Sisson, vice-president 
anty Trust Co., New York, and chairman 
the committee publicity the Trust 
Company Division, told the committee’s 
national advertising campaign popular- 
ize the trust company idea. The subject 
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was further discussed Ellsworth, 
vice-president Hibernia Bank and Trust 
Co., New Orleans, La. stressed the 
thought that fiduciary work was form 
real service. 

this connection the development 
means radio the practice 
leaving life insurance trust 
applied for the benefit dependents was 
taken up. was pointed out that this 
means gave opportunity the 
thought home the family that 
estate could created the 
the family and devoted completing his 
children’s education providing com- 
petence for his family. Co-operation rather 
than competition with the insurance com- 
panies and the legal profession was urged. 
Thomas Hennings, vice-president Mer- 
eantile Trust Co., St. Louis, and chairman 
the committee insurance trusts, said 
such activities trust companies should 
made supplemental nature the 
work the insurance companies. 

pursued the acceptance new business: 
fundamentals correct trust charges; in- 
vesting trust funds; auditing practice 
connection with trusts; 
tween trust companies; insurance trusts, 
and business extension. 

The conference committee consisted 
Frank Blair, president Union Trust 
Co., Detroit, Mich., chairman; Thomas 
Hennings, vice-president Trust 
Co., St. Louis, Mo.; William Miller, 
vice-president The Northern Trust Co., 
Chicago, Francis Sisson, vice-presi- 
dent Guaranty Trust Co. New York, 
New York; William Gest, president 
Fidelity Trust Co., Philadelphia, Pa.; 
Roseberry, vice-president Security Trust and 
Savings Bank, Los Angeles, Calif., and 
Leroy Mershon, who was 
charge arrangements. 


AMERICAN FINANCIERS TOUR 
colossal “Berengaria” will 
from the port New York June 
25th probably the most representative party 
American bankers ever 
gether for tour Europe. The 
sion the start the 1924 Bankers’ 
Tour Luxe, conducted Lifsey Tours, 
Ine., with Mr. Lifsey himself personal 
escort. 

This tour that will furnish not only 
the ultimate luxury travel and 
standing features beauty 
tance all the countries visited. Landing 
France, the bankers’ party 
Paris should seen and enjoy 
specially prepared tour the battlefields, 
planned prominent officer the 


head of. 


French army who knows every step the 
way. 

After France comes Switzerland, Italy, 
Austria, Belgium, Holland and England— 
continuous program activity that em- 
braces everything one must see talk in- 
telligently Europe. 

American finance factor that the 
nations across the sea have grown re- 
spect and more with 
years—and this tour will 
conducted manner befittiag its impor- 
tance. The party will have the exclusive 
use one special train—and its own 
private attached express trains. 
the very finest hotels, 
each stopping place, have 
been reserved. 

Determined that each member the 
party shall have experience absolutely 
free from all the petty annoyances and 
routine European travel, Mr. Lifsey 
has arranged that the 
ization, leaving the traveler free see, 
rest and enjoy himself never has 
before. 

Mr. Smythe, ex-president the 
New York State Bankers’ 
companied the 1923 Bankers’ Tour Eu- 
rope and was impressed with the expe- 
rience and with the personnel the party 
that will again accompany the 1924 
party every step the way. 

The Mauretania will bring the 
August. 


NEW SHARP ALLEMAN DIREC- 
January issue, forty-second 
year, Sharp Alleman Co.’s Lawyers’ 
Bankers’ Directory now the mar- 
ket. addition the Abstract Laws, 
Court Calendars, Legal Forms 
matter for all the states, there will 
found several new features which include 
list “Legal Journals” and Sum- 
mary the Inheritance Tax Laws 
used connection with the special Digests 
the compilation State Laws. 

The directory also contains 


special 
List Bank Counsel for all the states 
well 8,000 names selected attor- 
neys all parts the world. 


THE TRUST COMPANY NORTH 
AMERICA recently opened its doors 
Liberty street, New York, with Thomas 
Birch, who was for nine years United 
States Minister Portugal, president. 
The and surplus are $750,000. 
the intention the new institution 
general banking and trust company 
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result its absorption the New York 
agency the Banco Nacional Ultramarino, 
Lisbon, Portugal, establishes connec- 
tions with branches that concern 
South America, Europe, Asia and Africa. 
None the obligations any these 
branches, often done when institu- 
tions have foreign offices, will assumed. 

Those identified with the new bank in- 
Joseph McCurrach, manager the 
New York agency the Banco Nacional 
Ultramarino since its establishment here 
four years ago, vice-president. for- 
merly was vice-president the Continental 
and Commercial National Bank Chicago. 
Others the directorate are United States 
Senator Edward Edwards, president 
First National Bank, Jersey City, J.; 
former Governor William Sproul 
Pennsylvania, who director the 
Bank North America and Trust Com- 
pany, Philadelphia; Ulrich, gov- 
ernor the Banco Nacional Ultramarino, 
Lisbon, Portugal; Walter Green, vice- 
president the City National Bank, 
Utica, Y.; James Birch, Jr., vice- 
president and director the Mechanics 
National Bank, Burlington, J., and 
director the Burlington Savings Insti- 
tute; Wilfred Kurth, vice-president the 
Home Insurance Co., New York; Tay- 


lor, investment banker, and Eugene Lamb 
Richards, trustee the Empire City Sav- 
ings Bank, New York, and former State 
Superintendent Banking; William 
Keeley, Edward Noble, Joseph Me- 
Cadden, Charles Paul Brown, Ounha 
Gomes, William Evans, Scherer 
and Wilson Tanner. 


ASIA BANKING CORPORATION’S 
NEW LOCATION—The State Banking 
Department has given permission the 
Asia Banking Corporation change its 
location from Broadway 140 Broad- 
way, New York City. 


COAL AND IRON NATIONAL DIVI- 
Coal and Iron National Bank 
the City New York has declared 
quarterly dividend per cent., payable 
April 


FEDERAL RESERVE STATEMENT— 
The consolidated statement condition 
the Federal Reserve Banks March 12, 
1924, shows increase $30,300,000 
Government security holdings, partly offset 
acceptances purchased open market, and 
$4,900,000 bills discounted for mem- 
ber banks. There was further decline 
$9,200,000 Federal Reserve note circula- 
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tion and $13,000,000 cash 
reserves and $32,800,000 deposit 
liabilities. All Federal Reserve banks re- 
port decreases holdings discounted 
bills New York and Cleveland, which 
show increases $16,300,000 and $7,800,- 
000, respectively. Decreases $8,200,000 
are reported San Francisco, $6,200,- 
Richmond. the total $483,400,000 
discounted bills held March 12, 
paper secured Government obligations 
constituted $214,600,000, the latter total 
$136,600,000 secured Liberty 
and other United States bonds, $70,000,000 
secured Treasury notes and $8,000,000 
secured certificates indebtedness. 
Reserve ratios fell off 0.2 points. The 
reserve percentage now 80.3 per cent. 


JOYCE DEFENSES COMMER- 
CIAL Defenses Com- 
mercial Paper has been standard legal 
authority for more than years. The 
new second edition (1924) this widely 
used work more than addition the 
Law Negotiable Instruments. pre- 
sents the entire law this important 
subject. 

The first edition this authoritative 
treatise was published 1907. Since that 
time there have been many important 
and additions the law 
negotiable paper. When the first edition 
was brought out, only few the states 
had adopted the Uniform Negotiable In- 
struments Act. Now the uniform statute 
foree every state except Georgia 
and every territory subject the juris- 
diction the United States, except Porto 
Rico. While the uniform statute is, 
general way, codification the existing 
law negotiable paper, its adoption has 
introduced changes into the law many 
states. 

The authors the original work were 
Joseph and Howard Joyce. 
The revision and enlargement the origi- 
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nal work presented’ the edition 
the work Daniel Crockett, 
the editorial staff the Bobbs-Merrill Co. 

The title “Defenses Commercial Pa- 
per” should not interpreted mean 
that the treatise confined restricted 
some particular phase the law 
negotiable instruments. the contrary, 
absolutely complete and exhaustive 
treatment every phase the subject- 
When action brought upon negoti- 
able the paramount questiom 
raised whether the party sued can es- 
tablish defense; whether can defeat 
recovery. The defense may anything: 
pertaining the execution, issuance, trans- 
fer, enforcement collection the paper.. 
Consequently, work which treats fully 
defenses negotiable paper must nee- 
essity present all the law the sub 
ject. 

The full text the Uniform Negotiable 
Instruments Act given. When this 
statute was adopted the different states 
many them made numerous changes 
its various sections. After each section 
the statute are given the changes 
alterations which any the states made 
in-that particular section. And, after each 
section the statute are given the deci- 
sions the courts the United States 
and the different states construing and 
applying that section. These decisions are 
conveniently arranged alphabetically 
states. Some idea the size this por- 
tion the work may gained the 
statement that oceupies 600 pages. 
is, fact, complete book itself and 
the publisher would fully justified 
bringing out separate work. The 
full text the English Bills Exchange 
upon which the American Negotiable 
Instruments Act was based, also 
given. 

would impossible the space or- 
dinarily review set forth 
even brief outline the contents, which 
the work itself some pages. 
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should hang the home every ambitious bank man 
and woman. means successful examination 
Elementary Banking, Commercial Law, Negotiable 
Instruments, Standard Banking, and Economics. 


should mean good deal more. should 
symbol that the owner preferred list for promo- 
tions and salary increases. ordinary clerk can wina 
Standard Certificate, but very seldom does. 


Ask your local chapter for list graduates 
from your bank. Then use guide. will help 
you select the best man for the best job. That, turn, 
will encourage others avail themselves education 
for self advancement. 


you see how all this will benefit your bank? 


The American Institute Banking 

the world’s greatest trainer bank 

men and women. Are you actively 
supporting it? 


AMERICAN 
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COURSES MAIL 


National Office: 110 East Forty-Second Street, New York 


Donated 


BANKING 


should sufficient say that the sub- 
ject covered its entirety. The work 
published two volumes which, to- 
gether, make 2342 pages. Approximately 
13,000 decisions all courts, State and 
Federal, are cited the foot notes 
support the text and complete table 
these decisions alphabetically arranged 
included. The price the work $20. 
The publisher the Bobbs-Merrill Co., 
Indianapolis, Ind. 


CASES CONFLICT LAWS— 
The term “conflict laws” has been de- 
fined that branch jurisprudence 
which deals with questions relating the 
rights persons within the dominion 
one particular sovereignty reason 
acts done within the dominion another 
sovereignty. For instance, the principles 
conflict laws are resorted de- 
termining the rights the parties 
contract when the contract entered into 
one country state and per- 
formed another country state. And 
gotiable instrument one 
state and payable negotiated 
another state. 

laws, the several states the United 
States, except far their rights and 
powers are restrained and limited the 
Federal Constitution, are regarded 
arate sovereignties. 

The elimination time and distance 


communieation and transportation, and the 


ever widening scope business transac- 
tions, constantly the impor- 
this branch the law. 

The second edition Cases Conflict 
Laws, which has just been issued, 
compilation the leading cases this 
subject. The cases are classified under 
chapter headings follows: Chap. 
Nature the Subject; Chap. II, Domicile; 
Chap. III, Jurisdiction Courts; Chap. 
IV, Procedure; Chap. Obligations; 
Chap. VI, Property; Chap. VII, Family 
Law; Chap. VIII, Inheritance; Chap. IX, 
Foreign Administrations; Chap. For- 
eign Judgments; Chap. XI, Foreign Cor- 
porations. 

The author the book Ernest 
Lorenzen, Professor Law Yale Uni- 
versity. The book one the American 
Casebook Series. Other volumes this 
series, which now number 31, deal with 
such subjects agency, bills and notes, 
contracts, corporations, insurance, 
sales, trusts, 

The book published the West 
Publishing Co. St. Paul, Minn., and 
contains 1096 pages. bound buck- 
ram and the price $6.00. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice mat- 
ters pertaining banking transactions, require other legal services, append 
the following list Attorneys, who will found prompt and reliable the dis- 


any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 


ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 

ments and Commissions. Speciai attention to 

—— Trade-Mark, Copyright and Corporation 
uses, 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter, 1403-7 Ford Building. 
mercial, corporation and general civil 
References: National Grocer Company, 

ers’ Association, Credit Men's Association, Herni- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Central 2181 Suite 1212 
Olive 2874 Central Nat. Bk. Bldg. 


NEW YORK 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty-Third Ward Bank of the 
City of New York. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 

Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH CAROLINA 


Columbia 
BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H, Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


0 “gaa for Dakota State Bank and Security 
Bank, 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
VOORHEES 


ATTORNEYS-AT-LAW 


(c. O. Bailey, J. H. Voorhees, P. G. Honegger. 
T. M. Bailey, C. O. Bailey, ob Bailey-Gliddee 
Building. Attorneys for R, G. Dun & Co., West- 
ern Union ie Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


Ogden City 
DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 


WEST VIRGINIA 


Williamson 

SHEPPARD, GOODYKOONTZ SCHERR 
ATTORNEYS-AT-LAW 

Corporation, Real Estate and Commercia) Law. 


1d 
te 


VERYBODY the village 

knows old 
Warren, particularly the sum- 
mer visitors. They have good 
cause know him. 

When anybody wants know 
anything about fish bait, 
boats, tides, goes 
Warren. 

Warren knows fish 
from Izzard. knows 
boats and ropes, and knows 
few things about the coast 
that the chart makers not. 

may seem far cry from 
genial old Warren 
the Seaboard. But, truth 
tell, the Captain’s characteris- 
tic giving information, closely 
resembles one the most useful 


Mercantile Branch 
115 BROADWAY 
at Cedar Street 


The Seaboard National Bank 


THE CITY NEW YORK 


MAIN OFFICE 
BROAD and BEAVER STREETS 


Information 


services this bank renders 
depositors. refer particu- 
larly the giving complete 
and unbiased information re- 
garding securities and other in- 
vestments. 

our definite policy 
have securities invest- 
ments for sale. But have 
unusual facilities for obtaining 
accurate, timely, specific infor- 
mation about them. 

Such information, free from 
our self-interest, Seaboard de- 
positors may have for the asking. 
Our friends who have concep- 
tion the amount work in- 
volved this service, will realize 
why must limit strictly 
Seaboard depositors. 


Uptown Brancn 
| 20 EAST 45th STREET 
# near Madison Avenue 
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ROMPT and understanding service 
important factor our pleas- 


ant business relationships with large 
number out-of-town banks, corpora- 


tions and individuals. 


Our facilities are 


complete cover every phase 


Capital and Surplus 
$12,000,000.00 


modern banking, both national and in- 
ternational 


We invite your correspondence 


MELLON NATIONAL BANK 
PITTSBURGH, PA. 
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